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CURRENT EVENTS. 





Tue Work oF THE YEAR.—At the close of 
the year it is well to review the course of leg- 
islation affecting the profession and the more 
important rulings of the courts settling 
mooted questions and modifying previous 
views of the law: 

As to legislation, in the early part of 1887 
an act of congress was passed amending the 
numerous statutes regulating the removal 
of causes from State to federal courts. In 
our judgment this act intensifies the obscurity 
which had previously enveloped the subject 
and renders confusion worse confounded. 
‘“‘God mend me,’’ was a usual ejaculation of 
the poet Pope, and using it once in a quarrel, 
his adversary retorted, ‘‘Mend you, indeed! 
It would be easier to make a new one.’’ So 
we think of the whole subject of Removal of 
Causes, and, indeed, of the system of fed- 
eral, circuit and district courts. That, how- 
ever, is too broad a subject to be considered 
here. 

The creation of the Interstate Commerce 
Commission, at the the same session of con- 
gress, was, in effect, the creation of a new 
court of special jurisdiction which will exer- 
cise a very wide and potent influence on the 
country. Its rulings will, no doubt, greatly 
modify the views current in the profession 
and embodied in State decisions on the rela- 
tions of the States to each other in the mat- 
ters of commerce between them and very 
seriously affect the views of the profession 
on the general subject of the law of carriers, 
and the relations to each other of all persons 
engaged in the interchange of commodities. 
This tribunal was not created a moment too 
soon. The evils which it was intended to rem- 
edy and the abuses which it was designed to 
correct had become so flagrant that public 
opinion imperatively demanded that congress 
should efficiently exercise the power commit- 
ted to it by the constitution to regulate com- 
merce among the several States. 

Among the more important of the decis- 
ions of the Supreme Court of the United 
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States is that of Taxing District, etc., v. 
Robbins, which defines with precision the 
rights which a citizen of one State possesses 
in another in the matter of taxation of his 
lawful business in such State. This is a very 
important decision defining clearly the rights 
of which in matters of trade the citizens of 
one State possess in other States under the 
constitution of the United States. 

This decision tends to limit, or, at least, 
declares the limitations imposed by the con- 
stitution of the United States upon the pow- 
ers of the States and apparently conflicts with 
the doctrines of State rights, which are so 
dear.to a large portion of our population. In 
two recent cases, upon which we have here- 
tofore commented, we find that the supreme 
court holds the balance of justice even on 
this subject, and in one (the Virginia case) 
sustained the exemption of States from fed- 
eral process and the jurisdiction of federal 
courts, and this whether such jurisdiction is 
claimed directly or indirectly. The other 
(Kansas) case is at least equally important. 
It places upon the firmest foundation the 
police power of the State and its right to ex- 
ercise its own judgment and discretion as to 
the objects upon which it may be exercised. 
It frees the great moral and social issue of 
prohibition from all apprehension of even 
possible federal interference. This decision 
therefore clears the question of prohibition 
from all side issue, and as that question will 
probably be the great social problem of this 
and, perhaps, the next generation, the im- 
portance of the ruling cannot be overesti- 
mated. 

The anarchist case is another cause celebre 
of the past year, but apart from its social 
and very adventitious significance, and re- 
garded from a purely professional point of 
view, it was simply an aggravated case of 
conspiracy and murder, culminating appro- 
priately in capital punishment. 

Another notable case still pending is that 
of Jacob Sharp, indicted for bribery in New 
York, is chiefly remarkable for the persistent 
public clamor against the accused and the 
judges who entertained and sustained his 
motion for a new trial, and for the firmness 
and courage of the judges who dared to do 
their duty and enforce the law in the teeth of 
an adverse public sentiment. 

Another important legal question which 
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more properly belongs to the future than to 
the past or present, is that of the validity of 
the so-called ‘‘trusts.’’ This subject was, 
during the past year, brought before the 
United States circuit court for Louisiana and 
is still pending in that court. We commented 
on that question in a former number of the 
JouRNAL.! 


125 Cent. L. J. 385. 


NOTES OF RECENT DECISIONS. 


CumuLATIVE SenTENCES.—In the recent 
very notable Harper case, tried in the United 
States circuit court in Ohio, the question 
whether cumulative sentences could be im- 
posed by federal courts was raised and de- 
cided in the negative. 

The opinion of the learned judge shows 
that a remarkable discrepancy exists in the 
laws and practices of the several States on 
this subject, and that, consequently, a like 
variation is to be found in the practice of the 
different circuit courts of the United States. 
The court said that it had fully considered 
the question whether cumulative sentences 
could be imposed, and had arrived at the 
conclusion that they could not. There nave 
been decisions indicating the rule to be that, 
when the second sentence shall begin upon 
the expiration of the first, and the third upon 
the expiration of the second, all the sen- 
tences after the first are void. In Tweed’s 
case! it was held that cumulative sentences 
could not, under statutes of New York, be 
imposed, and a decision of Mr. Justice Nel- 
son, then circuit judge, was cited to the same 
effect. 

In a recent case” Mr. Justice Bradley held 
that cumulative sentences are void, unless it 
distinctly appears that the sentence shall take 
effect upon the expiration of the first and 
the third upon the expiration of the second. 
It would appear from this ruling that the 
learned justice regards such sentences as 
valid if they do comply with this require- 
ment. 

In the Harper case, the learned judge cites 
other cases tending to support the contrary 


1 Tweed v. Lipscomb, 60 N. Y. 
2 United States v. Patterson, 29 Fed. Rep. 775. 





conclusion.* A reference to the cases cited 
will satisfy any one, we think, that the con- 
clusion arrived at in the Harper case was 
correct and that federal courts have no power 
to impose cumulative sentences, especially 
as. no act of congress confers such power, and 
as all offenses against the United States 
are purely statutory and the punishment is 
usually prescribed by the statute which cre- 
ates the offense. All the presumptions of 
the law are against the exercise of the power 
of federal courts to impose cumulative sen- 
tences. 


3 Ex parte Peters, 4 Dill. 172; Re Snow, 120 U. 8. 274; 


Williams v. State, 18 Ohio St. 46; Er parte Lange, 18 
Wail. 62. 


CIVIL RESPONSIBILITY FOR WORDS 
SPOKEN OR WRITTEN IN LEGAL 
PROCEEDINGS. 





SECTION. 
1. Libelous Matter Charged ina Pleading or Other 
Paper Filed in a Judicial Proceeding not Ac- 
tionable. 

. Exception in the Case of Impertinent Matter. 

. Words Spoken in Forensic Debate not Action- 
able. 
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§ 1. Libelous Matter Charged in a Pleading 
or Other Paper Filed in a Judicial Proceed- 
ing not Actionable.—It is very old and thor- 
oughly settled law that for libelous matter 
charged in a pleading delivered in a court of 
justice in a judicial proceeding, no action 
lies, although the matter is merely false, or 
however defamatory it may be, provided it is 
pertinent to the inquiry, as hereafter stated.’ 


1 Buckley v. Wood, 4 Coke Rep. 14a; Dyer, 285; Lea 
v. White, 4 Sneed (Tenn.) 111; post, §§ 2,8. Inan 
old case, “it was adjudged that if one exhibits articles 
to justices of peace against a certain person, contain- 
ing divers great abuses and misdemeanors, not only 
concerning the petitioners themselves, but many 
others, and all this to the intent that he should be 
bound to his good behavior; in this case the party ac- 
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Accordingly, no action lies against a party 
who, in the course of a judicial proceeding, 
makes affidavit in support of the summons, 
which affidavit is scandalous, false and mali- 
cious, though the person scandalized and who 
complains is not a party to the cause.’ 
Again, no action lies against a man for a 
statement by him, whether by affidavit or 
viva voce, in the course of a judicial proceed- 
ing, even though it is alleged to have been 
made ‘‘falsely, maliciously and without any 
reasonable or probable cause.’’ ® 

§ 2. Exception in the Case of Impertinent 
Matter.—A well grounded exception to this 
rule has been declared in cases where the 
scandalous matter is wholly impertinent to 
the subject of the action—a matter more 
fully considered hereafter in its relation to 
words spoken in forensic argument.* It is 
conceived that, on principle, this exception 
must equally apply to words written and 
to words spoken; since it would be an absurd 
rule which would hold a party or his counsel 
responsible for impertinent slanderous words 
spoken in the heat of debate, but which 
would exonerate him from responsibility for 
the same words when deliberately written and 
placed upon the files of a court of justice. 
Accordingly, where one acting as counsel for 
the plaintiff in a justice’s court prepared and 


cused shall not have for any matter contained in such 
articles any action upon tne case, for they have pur- 
sued the ordinary course of justice in such case, and 
if actions should be permitted in snch cases, those 
who have just cause of complaint would not dare to 
complain for fear of infinite vexation.”? Cutler v. 
Dixon, 4 Coke 14); s. c., Dyer, 285. In the report of 
another old case it is said: “If one bring another be- 
fore a justice of the peace for supposition of felony 
without any just cause, yet no action lies, and if one 
exhibit a scandalous bill, if the court have jurisdic- 
tion of such matters, an action lies not; otherwise it is 
if the court have not jurisdiction; or having, if the 
party publish his bill abroad, the said bill being false.” 
Weston v. Dobniet, Cro. Jac., 482. This, so far as it 
denies an action for the malicious prosecution of a 
criminal charge, is not the modern law. Itis laid down 
by Mr. Searjent Hawkins that, ‘‘no false or scandalous 
matter contained in a petition to a committee of 
parliament, or in articles of the peace exhibited to 
justices, or in any other proceeding in a regular 
course of justice, will make the complaint amount to 
a libel.” 1 Hawk. P. C. chap. 28 § 8. 

2 Henderson v. Broomhead, 4 Hurl. & Nor. 569. 

3 Revis v. Smith, 18 Com. Bench, 126. See also, 
Vausse v. Lee, 1 Hill (S. C.), 197; Hardin v. Cumstock, 
2 A. K. Marsh. 480; Suydam vy. Moffat,1 Sand. S. C. 
459; Sanders v. Rollinson, 2 Strobh. L. (S. C.) 447; 
Warner V. Paine, 2 Sandf. (S. C.) 195; Baily v. Dean, 
5 Barb. (N. Y.) 297. 

4 Post, § 8. 





presented a declaration, in an action for tres- 
pass for breaking the plaintiff's close and 
otherwise injuring his sheep, in which, among 
other provoking expressions concerning the 
defendant, he inserted allegations that ‘‘the 
defendant was reputed to be fond of sheep, 
bucks and ewes, and of wool, mutton and 
lambs’’ and to be in the habit of ‘‘biting 
sheep,’’ and added that, ‘‘if guilty, he ought 
to be hanged or shot’’—it was held that an 
indictment charging such matter as libelous 
and alleging malice was good on demurrer. 
The reason was that the matter would not, 
from any point of view, be regarded as perti- 
nent to the subject of the inquiry. ‘The 
words,’’ said the court, ‘‘could have no pos- 
sible bearing on the issue to be tried, or the 
damages which might be assessed for the al- 
leged trespass, although they might very well 
serve to irritate and disgrace the party who 
was charged to be the subject of such reports 
and habits. It would be lamentable if irrel- 
evant, gratuitous and malicious attacks could 
be excused, because inserted in the declara- 
tion upon other and distinct causes of action, 
and with which the vituperative charges had 
no connection whatever.’’ ° 

§ 3. Words spoken in Forensic Debate not 
Actionable.—The courts have concurred in 
laying down the rule, that an action for 
defamation will not lie against a barrister for 
words spoken by him as counsel in a cause, 
provided the words are pertinent to the mat- 
ter in issue.® 


5 Gilbert v. People, 1 Denio, 41. 

6 Astley v. Yourge, 2 Burr. 807, per Ld. Mansfield, 
C. J.; Weston v. Dobniet, Cro. Jac. 482; Hodgson v. 
Scarlett, 1 Barn. & Ald. 232, 239; Mackay v. Ford, 5 
Hurl. & N. 792; MeMillan v. Birch, 1 Binn. Pa. 178; 
Newfield v. Copperman, 15 Abb. Pr. (N. 8.) 360; 
Marsh v. Ellsworth, 36 How. Pr. N. Y. 532; Garr vy. 
Selden, 4.N. Y. 91; Marsh v. Ellsworth, 50 N. Y. 309; 
Ring v. Wheeler, 7 Cow. 725; Brook v. Montague, Cro. 
Jac. 90; Hastings v. Lusk, 22 Wend. 410; Gilbert v. 
People, 1 Denio, 41; Hoar v. Wood, 3 Metec. (Mass.) 
193; Mower v. Watson, 11 Vt. 536; Jennings v. Paine, 
4 Wis. 358. In the old case of Wood v. Gunston, A. D. 
1655 (Style, 462), the report runs thus: Ina Tryal at 
Bar in an Action upon the case for words between 
Wood, plaintiff, and Gunston, defendant, it was said 
by Glyn, Chief Justice, ““‘That if a Counciller speaks 
scandalous words against one in defending his Cly- 
ent’s cause, an Action doth not lie against him for so 
doing, but it is his duty to speak for his Clyent, and it 
shall be intended to be spoken according to his Cly- 
ent’s instructions.” This, it will be understood, was 
before the modern rule had developed that the privi- 
lege exists in an absolute sense only where the words 
are pertinent to the issue. Compare Padmore vy. 
Lawrence, 11 Ad. & El. 380; Bradley v. Heath, 12 
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§ 4. Reason of the Rule.—The rule which 
extends this privilege, both in respect of 
writing and. speech, is founded in public 
policy and necessity; since, if whatever a 
party or his counsel might have occasion to 
write or to speak in the course of a judicial 
inquiry, were at the risk of being held to 
answer for it in a subsequent action for libel 
or slander, men would, in many cases, be 
afraid to assert their rights, to defend against 
unfounded actions, or to prosecute crime, in 
the judicial tribunals. Again, if actions of 
this kind were allowed, litigation would be 
endless; since, as Baron Wood observed, 
‘*the business of one assize would be to try 
actions fer words spoken at the former.’’? 
‘“‘Thus far, said Chancellor Walworth, in a 
leading case, ‘‘it appears to be necessary to 
extend the privilege, for the protection of the 
rights of parties, as those rights might some- 
times be jeoparded if counsel were restrained 
from commenting freely upon the characters 
of witnesses and the conduct of parties, when 
such comments were relevant, for fear of 
being harassed with slander suits, and at- 
tempts to prove they were actuated by mali- 
cious motives in the discharge of their 
duties.’’® ‘‘The benefit of the constitutional 
right to counsel,’’ says Mr. Justice Cooley, 
‘depends very greatly on the freedom with 
which he is allowed to act, and to comment 
on the facts appearing in the case, and on the 
inferences deducible therefrom. The char- 
acter, conduct and motives of parties and 
their witnesses, as well as of other persons 
more remotely connected with the proceed- 
ings, enter very largely into any judicial in- 
quiry, and must form the subject of comment, 
if they are to be sifted and weighed. To 
make the comment of value, there must be 
the liberty of examination in every possible 
light, and of suggesting any view of the cir- 
cumstances of the case, and of the motives 
surrounding it, which seems legitimate to the 
person discussing them. It will often happen 
in criminal proceedings that, while no reason- 
able doubt can exist that a crime has been 
committed, there may be very great doubt 
whether the prosecutor or the accused is the 
guilty party ; and to confine the counsel for 


Pick. 163; Bromage v. Prosser, 4 Barn. & Cres. 247; 
Remington v. Congdon, 2_Pick. 310. 

7 Hodgson v. Scarlett, 1 Holt. N. P. 621; s.c.,1 
Barn. & Ald. 232. 

8 Hastings v. Lusk, 22 Wend. 410, 417. 








the defense to such remarks concerning the 
prosecutor as he might defend, if he had made 
them without any occasion, would render 
the right to counsel, in many cases, of no 
value. The law, justly and necessarily, in 
view of the importance of the privilege, allows 
a very great liberty in these cases, and sur- 
rounds them with a protection that is always 
a complete shield in all cases, except where 
the privilege of counsel has been plainly 
and palpably abused.’’® 

§ 5. Rule Applies to what Tribunals.—The 
rule applies not merely to the trials of actions 
and indictments, but includes every proceed- 
ing before a competent” court or magistrate, 
in due course of law, which is to result in a 
decision. It has been, therefore, held that it 
includes a complaint to the fire marshal of a 
municipal corporation, the design of which is 
to cause him to institute an inquiry as to the 
cause of a fire." It applies to judicatories 
which persons may erect for themselves by 
their voluntary action, as well as to those 
established for the administration of justice 
by the law of the land. It was accordingly 
held, in an early case in Pennsylvania, that 
words actionable under ordinary circum- | 
stances, spoken by the defendant of and to 
the plaintiff, before a church presbytery, in 
the course of his defense to charges there 
brought against him by the plaintiff, are not 
actionable, provided the speaker did not 
wander designedly from the point in question 
for the purpose of uttering them. In the 
particular case, the words were spoken of a 
clergyman, and they were that he was a 
‘‘jiar, a drunkard and a preacher of the 
devil.’’” 

§ 6. Who within the Privilege.—The privi- 
lege extends at once to the party and to his 
counsel. It extends toa private prosecutor 
who takes it upon himself to manage a pros- - 
ecution before a justice of the peace in be- 
half of the commonwealth, on a complaint 
which he has himself preferred.“ 

§ 7. Truth and Malice Immaterial if Privi- 


®Cooley Const. Lim. 448 (1st ed.). This language 
has been slightly changed in subsequent editions. 

1 According to the dicta in the report of an old case, 
the privilege cannot exist where the proceeding is be- 
fore a tribunal having no jurisdiction: Weston v. 
Dobniet, Cro. Jac. 432. 

11 Newfield v. Copperman, 15 Abb. Pr. 360. 

12 MeMillan v. Birch, 1 Binn. (Pa.) 178. 

13 Mower v. Watson, 11 Vt. 536. 

14 Hoar v. Wood, 3 Metc. (Mass.) 192. 
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lege Exists.—A consequence of the rule is 
that, if the words spoken or written are ma- 
terial and pertinent to the judicial or quasi 
judicial inquiry, and hence absolutely privi- 
leged, the truth or falsity of them is imma- 
terial, and cannot be drawn in question in an 
action for slander or libel; nor is it necessary 
in such an action for the defendant to deny 
the allegation of malice.” More briefly, 
where the privilege exists, the motive with 
which the words were uttered is an imma- 
terial inquiry." 

§ 8. Rule does not Extend to Impertinent 
Utterances.—But where a party, or an attor- 
ney or counsel, in such a proceeding, goes out 
of the way, that is, wanders from the issues 
on trial, to asperse and vilify another, by 
oral” or written’® words not material or 
pertinent to the controversy, what he says is 
not privileged, and he is liable to be prose- 
cuted therefor, civilly or criminally, as in 
other cases of defamation. ‘‘ This priv- 
ilege,’’ said Shaw, C. J., ‘‘must' be 
restrained by some limit, and we consider 
the limit to be this: that the party or coun- 
sel shall not avail himself of his situation to 
gratify private malice, by uttering slanderous 
matters either against a party, witness or 
third person, which have no relation to the 
cause and subject-matter of the inquiry. 
Subject to this restriction it is, on the whole, 
for the public interest, and best calculated 
to subserve the purposes of justice, to allow 
counsel full freedom of speech, in conduct- 
ing their causes, and advocating and sus- 
taining the rights of their constituents; and 
this freedom of discussion ought not to be 
hampered by numerous and refined dis- 
tinctions.’’ 

§ 9. Unless Spoken in Good Faith and Be- 


15 Garr v. Selden, 4.N. Y. 91; Hastings v. Lusk, 22 
Wend. 210; Hoar v. Wood, 3 Mete. (Mass.) 193, 197. 

16 Marsh v. Ellsworth, 50 N. Y. 309; Gilbert v. Peo- 
ple, 1 Denio, 41; Ring v. Wheeler, 7 Cow. 725. In 
Marsh v. Ellsworth, supra, Grover, J., in delivering 
the opinion of the court, says, that White v. Carroll 
(42 N. Y. 161), rightly understood, is in harmony with 
the other cases. 

¥ Gilbert v. People, 1 Denio, 41. 

18 Hoar v Wood, 1 Metc. (Mass.) 193; Brook v. 
Montague, Cro. Jac. 90; Hodgson v. Scarlett, 1 Holt 
N. P. 621; s. c., 1 Barn. & Ald. 232. It has been held 
that where the words are clearly defamatory, if the 
speaker or writer claims them to be privileged, the 
onus is on him to show that they were material to the 
subject of the inquiry: Marsh v. Ellsworth, 36 How. 
Pr. (N. Y.) 532; 8. c., 1 Sweeney, 52. 

19 Hoar v. Wood, 1 Metc. (Mass.) 193, 197. 





lieved to be Pertinent.—Another branch of 
the rule is that, although the words are not 
pertinent to the matter in issue, yet if the 
party or counsel speak them in good faith, 
believing them to be pertinent, no action will 
lie ;*° or, at most, unless they were spoken in 
good faith, without express malice, the 
speaker having reasonable or probable cause 
at the time to believe that they were both 
true and material.” For it would be a great 
hardship if a person, in the conduct of his 
own or his client’s cause, were obliged at 
every step to decide, at the peril of having 
to defend an action for slander, upon the per- 
tinency of words which he might utter in de- 
bate. In one book it is said: ‘‘The par- 
ties, or their representatives, are entitled 
to state anything which, although not 
strictly relevant, may be fairly supposed 
by them to weigh with the court.’”’” In 
like manner, it has been laid down that, 
in the course of a judicial proceeding, noth- 
ing written which the party may reasonably 
suppose necessary to his defense is action- 
able as a libel, however defamatory it may 
be. Such a publication is absolutely privi- 
leged, and its character of privilege is not 
affected by the question of malice against 
the adverse party.” 

§ 10. Wide Latitude Allowed in Determin- 
ing its Pertinency.—The rule which extends 
this privilege would be of little value unless 
a wide latitude were allowed in determining 
what is pertinent, within the meaning of it. 
In a well considered case, it was said by 
Chief Justice Shaw: ‘‘In determining what 
is pertinent, much latitude must be allowed 
to the judgment and discretion of those who 
are intrusted with the conduct of a cause in 
court, and a much larger allowance made for 
the ardent and excited feelings with which a 
party or counsel who naturally and almost 
necessarily identifies himself with his client, 
may become animated, by constantly re- 
garding one side only of an interesting and 
animated controversy, in which the dearest 
rights of such party may become involved. 
And if these feelings sometimes manifest 


20 Mower v. Watson, 11 Vt. 536. 

21 Marsh vy. Ellsworth, 36 How. Pr. (N. Y.) 532, 535, 
per Fithian, J.; s. c., 1 Sweeney, 52. 

2 Cook on Defamation, 63, citing Doyle v. O’Dogh- 
erty, 1 Carr. & M. 421. 

23 Lea v. White, 4 Sneed (Tenn.), 111. Co pare 
Trottman v. Dunn, 4 Camp. 211° Perkins v. Mitchell, 
31 Barb.£461, 469. 
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themselves in strong invectives or exagger- 
ated expressions, beyond what the occasion 
would strictly justify, it is to be recollected 
that this is said to a a judge who hears both 
sides, in whose mind the exaggerated state- 
ment may be at once controlled and met by 
evidence and arguments of a contrary tend- 
ency from the other party, and who, from 
the impartiality of his position, will naturally 
give to an exaggerated assertion, not war- 
ranted by the occasion, no more weight than 
it deserves.* 

§ 11. [Jllustrations.] Charging Witnesses 
with Falsehood or Perjury.—It is not action- 
able for attorney or counsel,either upon a trial 
or an examination of his client upon a crimi- 
nal charge, or in argument in any judicial 
proceeding, in commenting upon the testi- 
mony of a witness who has testified to perti- 
nent facts in the proceeding, to accuse the 
witness of having committed perjury in so 
testifying. Such an observation is always 
pertinent. ‘‘We can hardly conceive of a 
case,’’ said Whiton, C. J., ‘‘where a witness 
has given important testimony against a 
party to a suit, where an accusation of per- 
jury against the witness, ‘would have no re- 
lation to the cause or subject-matter of in- 
quiry.’ Such an accusation would of course 
be often improper, and would operate against 
the party making it; but it cannot be said 
that, because the words were untrue, the 
party using them shall be liable in damages 
to the injured party.’’* It often happens, 
in the course of judicial inquiries, that the 
party is obliged, for the lack of other evi- 
dence, to avail himself of the testimony of 
his antagonist. If he is disappointed in such 
testimony, there is no sound principle upon 
which he is bound by it, or precluded from 
showing that it is false. When, therefore, the 
question whether such testimony is true or 
false is material and pertinent, the defendant 
is not precluded, by the fact that the person 
was his own witness, from insisting that his 
testimony was false; and an oral or written 
statement to that effect, made by the party 
or his counsel in the course of a judicial in- 
quiry, is hence absolutelv privileged.” But 
unseasonable accusations of this kind have 
been held actionable. Thus, to say to a wit- 


2% Hoar v. Wood, 1 Mete. (Mass.) 193, 197. 
% Jennings v. Paine, 4 Wis. 358. 
26 Marsh v. Elsworth, 50 N. Y. 309. 








ness who is giving his testimony upon a ma- 
terial point in the case on trial, ‘‘that is a 
lie,’’? and to repeat this, not only to the wit- 
ness but to the counsel for the opposite 
party, if done maliciously and with a view to 
defame the witness, has been held an action- 
able slander.” It was so held where the de- 


‘fendant said to a witness, who had just fin- 


ished his testimony, ‘‘you have sworn toa 
manifest lie.’’*> The same has been held 
where the defendant said to a witness while 
giving his testimony toa material point, ‘‘that 
is false.’’ * 

§ 12. [Further TIllustrations.] Charging 
Fraud, Oppression, Professional Misconduct. 
—A partyin a case before the English com- 
mon pleas had kept a sum of money, which, by 
his contract, he ought not to have kept. 
Counsel, in referring to this matter, said: 
‘*Taking it into view that this gentleman has 
defrauded us of this large sum,’’ etc. It was 
held (1) that the words were not actionable, 
and (2) that they were not irrelevant to the 
matter before the court. A person was 
charged with having committed an assault, in 
turning the plaintiff out of certain premises, 
which he occupied under an agreement to sell 
wine for the plaintiff on commission. The 
defendant’s attorney, in a hearing before the 
magistrates, argued that his client was justi- 
fied in turning the plaintiff out, saying that 
his client had been plundered by the plaintiff 
to a frightful extent. It was held, in an ac- 
tion for slander,that the words were pertinent, 
and that the speaking of them was privileged.* 
In an action for slander against a celebrated 
English barrister, the words charged in the 
declaration, as having been spoken of the 
plaintiff by the defendant, in his character of 
counsel in the course of a judicial 
trial, were: ‘‘Some actions are founded 
in folly, and some in knmavery, and 
some in both; some in the folly of the 
attorney ; some in the folly and knavery of 
the parties. Mr. Peter Hodgson (meaning 
the plaintiff) was the attorney for the parties, 
and drew the promissory note fraudulently ; 
got Beaumont to pay into his hands £150 for 
the benefit of the plaintiff. This was one of 
the most profligate things I ever knew done 


27 Mower v. Watson, 11 Vt. 536. 

23 Kean v. McLaughlin, 2 Serg. & R. 469. 
29 McClaughry v. Wetmore, 6 Jobns. 82. 

%® Needham v. Dowling, 15 L. J. (C. P.) 9. 
31 Mackay v. Ford, 5 Hurl. & N. 792. 
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by a professional man.’’ The second count 
charged that the defendant said of the 
plaintiff, ‘‘Mr. Hodgson is a fraudulent and 
wicked attorney.’’ On a rule nisi to show 
cause why there should not be a new trial, 
the judgment of Mr. Baron Wood, holding 
the language privileged, was affirmed. Lord 
Ellenborough said: ‘‘An advocate was en- 
titled to use the information communicated 
to him by his client, in a fair and bona fide 
exposition of the merits of the case submitted 
to his conduct. He was privileged in com- 
menting on the case and making observa- 
tions upon instruments or agents by whom 
the case was brought into court. ‘This 
privilege belonged to him, and might be 
exercised with a large and liberal freedom.’’ 
In an action by an attorney against his client 
for professional services, the client pleaded 
the general issue, and gave notice that he 
would prove on the trial that the attorney 
conducted the suits and attended to the other 
business, on account of which compensation 
was claimed, in ‘‘so careless, unskillful, un- 
due and improper a manner,’’ as to render 
the services of no value. The plaintiff moved 
to strike out the notice as false. The defend- 
ant, in resisting the motion, read and placed 
on the files of the court an affidavit, stating 
that the plaintiff had revealed confidential 
communications made to him in his profes- 
sional capacity by the defendant, and relating 
to some portion of the business in question, 
for the purpose of assisting another person, 
who had an interest adverse to the defendant ; 
and that the plaintiff combined and colluded 
with that person to injure the defendant. 
For this the attorney brought an action 
against his client for libel, reciting these facts 
in his declaration and charging the libel to be 
malicious and impertinent. It was held, on 
demurrer to the declaration, that the matter 
stated in the affidavit was pertinent to the 
motion in which it was made, and, therefore, 
absolutely privileged.” But, on the principle 
already stated, a party will not be privileged 
to go outside the record for the purpose of 
charging professional misconduct in his own 
attorney. Thus, where a party, in an appli- 
eation to the supreme court for an extension 
of time to file a transcript, went outside of 
the facts, which were material to be stated, 
in order to procure the order, and stated 


32 Garr v. Selden, 4 N. Y. 91. 





matter wholly foreign to the application, in 
which he charged his own attorney with hav- 
ing entered into a collusive agreement with 
the attorney of the other party, this charge 
against his attorney was held not a privileged 
communication, and hence actionable.* 

§ 13. Subsequent Publication not Privileged. 
—It is a good defense, to an action for libel, 
that it consists of a fair and impartial, though 
not a verbatim report, of a trial in a court of 
justice; and such a defense is admissible 
under a plea of not guilty, which puts in 
issue as well the lawfulness of the occasion 
of the publication as the tendency of the 
alleged libel. This rule extends to pro- 
ceedings which take place publicly before a 
magistrate on the preliminary investigation 
of a criminal charge,” and to proceedings 
held in jail before a registrar in bankruptcy, 
under a bankruptcy act, upon an examination 
of a debtor incustody.” But this privilege 
does not extend to the publication of pre- 
liminary proceedings which are of a peculiarly 
ex parte character, such as the statement in 
detail of the contents or substance of an 
affidavit, made before a police magistrate, 
with a view to the arrest of a party thereby 
charged with crime. Such a publication can 
only be justified by showing the truth of the 
matter charged therein.” In England, it has 
been held not lawful to publish even a correct 
account of the proceedings in a court of 
justice, if such an account contained matter 
of a scandalous, blasphemous or indecent 
nature.* It was held, in the same country, 
unlawful to publish even the speech of a 
member of parliament which contained matter 
defaming an individual.” A member of 
parliament may even be indicted for publish- 
ing a speech made by himself in parliament 
which contains defamatory matter.” By 
parity of reasoning, a member of the bar can- 
not justify the publishing, outside of court, 
of matter defamatory except by reason of 
privilege, which he may have stated or written 
in court in the conduct of a judicial proceed- 


83 Wyatt v. Buell, 47 Cal. 624. 

%4 Hoare v. Siverlock, 9 C. B. 20. 

% Lewis v. Levy, El. Bl. & El. 535. 

% Ryalls v. Leader, L. R. 1 Exch. 295. 

87 Cincinnati Gazette v. Timberlake, 10 Ohio St. 548. 

38 Rex v. Carlile, 3 Barn. & Ald. 167. 

39 Rex v. Creevey, 1 Maul. & S. 273. 
v. Walter, 1 Bos. & Pul. 525. 

4# Rex v. Creevey, supra. 
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ing, unless it be shown that it was published 
for the purpose of giving the public informa- 
tion which it was fit and proper for it to re- 
ceive, and that it was warranted by the evi- 
dence. So, it has been held, that the publica- 
tion of a slander uttered by a murderer at 
the time of his execution, is not privileged, 
either under the statute law of New York, or 
under the common law. The statute of New 
York relates only to statements made in 


judicial, legislative or administrative bodies, 
in the execution of some public duty.” 
Seymour D. Tompson. 


41 Sanford v. Bennett, 24 N. Y. 20. See also Clement 
v. Lewis, 3 Brod. & Bing. 297; Thomas v. Croswell, 7 
Johns. 264; Edsall v. Brooks, 17 Abb. Pr. 227; s. c., 
26 How. Pr. 426. 

# Flint v. Pike, 4 Barn. & Cres. 473. 








EJECTMENT — SHERIFF’S DEED, COPY, EVI- 
DENCE, DESCRIPTION, PRESUMPTIONS—EX- 
ECUTION OF EQUITABLE INTERESTS—LAND 
TITLE, GRANT BY PATENT AND DOCTRINE 
OF RELATION —STATUTE OF LIMITATIONS. 


HAMMOND V. JOHNSON. 


Supreme Court of Missouri, October Term, 1887. 


1. Sheriff’s Deed—Copy, Evidence.—In ejectment, a 
copy of a sheriff’s deed, duly certified by the recorder, 
is primary evidence, without oath or affidavit that the 
original is lost, or is not within the power of the per- 
son desiring to use it. It stands upon an equal foot- 
ing with the original. Rev. Stat. Mo. 1879, § 2395. 


2. Same—Description—Parol Evidence. — However 
vague the description of the premises in such a deed 
may be, parol evidence is admissible to identify the 
the premises. 


3. Same—Same. — Evidence examined and found 
sufficient to sustain the conveyance. 


4. Same—Presumptions.—Where a deed is lost and 
the record of it defaced, so that some portions of the 
acknowledgment cannot be made out, it will be pre- 
sumed that the residue of the acknowledgment is 
formal; but an entire deed cannot be presumed from 
the record entry of the acknowledgment when a copy 
of the deed is before the court. 


5. Execution, Equitable Interest.—An equitable in- 
terest in real estate may be seized and sold on execu- 
tion. 


6. Land Title — Doctrine of Relation.—One hold- 
ing certificates to lands acquires an interest in the 
land, subject to sale and execution, before the sur- 
veyor-general returns a plat of the survey to the re- 
corder of land titles. All the several parts and 
ceremonies necessary to complete conveyance 
shall be taken together as one act, and operate 
from the substantial part by relation. This rule 
applies as between a person who acquires title to land 





by successive acts and those who acquire an interest 
from or under him. 


7. Grant by Government Patent — When Title 
Passes.—When a patent to land from the United 
States is prepared, signed, sealed and recorded it 
needs no further authentication on delivery, but takes 
effect from date, as the title to the land passes by 
matter of record, or it seems that no delivery is essen- 
tial to complete the title. 


8. Statute of Limitations —Commencement.— The 
statute of limitations begin to run fromthe date of 
the issuance of such patent, and not from the date of 
delivery to the grantee. 


9. Same— Suspension of—Civil War.—During the 
late civil war the statute of limitations was suspended 
as to residents of Tennessee from August 16, 1861, to 
April 2, 1866. 


10. Same—Government.— As to the government 
there is no statute of limitations. 


12. Same—State Statute.—Under the decision of 
Gibson v. Chouteau, 13 Wall. 92, possession for the 
period named in the State statute of limitations is no 
bar until the legal title passes out of the United 
States. 


The facts are stated in the opinion of the court, 
which was delivered by BLAcK, J: 

This is an action of ejectment for lot 50 in Peter 
Lindell’s second addition to the city of St. Louis. 
The suit was begun on the 15th day of June, 1874. 
There was a judgment, on a trial by the court 
without a fury, for defendants; and the plaintiff’s 
prosecute this appeal. The title of the plaintiffs 
is as follows: 

Joseph Hunot claimed a head right of 800 ar- 
pents of land in New Madrid county, undér a 
Spanish permission to settle, dated in 1802. The 
claim, based on possession and, cultivation, was 
presented to the old board of commissioners, and 
was rejected in 1811. Subsequently and, it would 
seem,on November 1, 1815, recorder Bates 
recommended the claim for 640 acres. The re- 
port was confirmed by the act of congress of 
April 29, 1816 (3.0. S. Stat. 328). 

Before this, and on the the 12th of May, 1810, 
Hunot, by a warranty deed, conveyed the land to 
Joseph Vandervenden, who by a like deed con- 
veyed the same to Rufus Easton on the 4th of 
November, 1815. The land having been injured 
by earthquakes, recorder Bates, on the 12th of 
August, 1816, issued to Joseph Hunot, or his legal 
representatives, what is known as New Madrid 
certificate No. 161, for 480 acres of land, a certifi- 
cate for 160 acres having been previcusly issued. 
On the 16th of June, 1813, Rufus Easton made ap- 
plication to the surveyor general to have certifi- 
cate No. 161 located on certain lands, being the 
same upon which it was subsequently located. 
A survey appear to have been made as early as 
June 23, 1819, which is known as survey No. 2500, 
describing the 480 acres of land. This survey was 
not returned by surveyor general to the recorder 
of land titles until the 8th of January, 1833. On 
the 10th of July, 1819, Rufus Easton conveyed to 
William Stokes 234 acres, the same being the 
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southern portion of the survey; and by his deed, 
dated the 29th of September, 1823, acknowledged 
the 9th of October, 1823, and recorded the 9th of 
February 1824, Easton conveyed the remaining 
240 acres, being the northern portion of the sur- 
vey to Samuel Hammond. The lot in question is 
a part of the 240 acres. Samuel Hammond left 
St. Louis largely indebted to the government and 
to individuals and returned to South Carolina in 
1824, where he died in 1842, leaving five children, 
one of whom is living. This child, Mary Wash- 
ington, and the children and heirs of her deceased 
brothers and sister, are plaintiffsin thissuit. The 
other plaintiff, Morrison, in 1873-4, procured 
seven or eight deeds from some of the other 
plaintiffs conveying to him a two-thirds interest 
in the survey. 

The defendants put in evidence a certified copy 
of a sheriff’s deed to Richard Relf and Beverly 
Chew conveying to them the 240 acres, it is 
claimed. Relf, Chew and Mary Clark commenced 
a suit in the St. Louis circuit court in 1819 against 
Samual Hammond, which resulted in a judgment 
in favor of plaintiffs. This judgment was af- 
firmed in the then supreme court for the northern 
district on May 22,1823. On the next day an 
execution was issued against Samuel Hammond 
for $6,877, by virtue of which the sheriff levied 
upon the property, and on the 8th of October, 
1823, sold the same to Relf and Chew. The deed 
is dated the 4th of November, 1823, was acknowl- 
edged in the circuit court on the same day, and 
recorded on the 27th of January, 1824. It is a 
copy of this deed which was read in evidence. 
Relf & Chew conveyed the land to Peter Lindell 
in 1840. Before that and in 1834, Joseph Hunot 
made to Lindell a quitclaim deed for the whole 
survey. On the trial it was stipulated that Lin- 
dell took possession of the survey in 1831, and 
that he, his heirs and their grantee, Johnston, 
have had and held continuous adverse possession 
down to the trial of this case. 

Defendant put in evidence a patent from the 
United States, dated August 30, 1859, to Joseph 
Hunot, or his legal representatives. A plat of the 
survey is made a part of the patent, which shows 
that the survey conflicts with certain surveyed 
common field lots, and these are excepted from 
the operation of the patent. It appears that in 
March, 1833, Peter Lindell transmitted the patent 
certificate to the general land office at Washing- 
ton and requested a patent. The matter was not 
attended to for a long time, and then only upon 
the agreement of Lindell that the exceptions be- 
fore mentioned should be stated in the patent. 

Plaintiffs then put in evidence the act of con- 
gress of June 30, 1864 (13 U.S. Stat., Private 
Laws 7), whereby the United States relinquished 
all their title to the land described in survey No. 
2500 to Joseph Hunot, or his legal reprentatives. 

1. Various objections are made to defendant’s 
title and especially to the sheriff's deed to Relf 
and Chew. The first point is, that the court erred 
in admitting in evidence the certified copy from 





the recorder. When this deed was offered counsel 
for the plaintiff objected to the use of a copy, 
stating that the original was in the power of the 
defendants, but no proof was then made of the 
alleged fact, and the court received the copy. 
After the close of the defendant’s case, the plaint- 
iffs called the clerk of the court, who produced 
the original deed from the papers in another of 
those Hammond suits, which had been previously 
tried. The deed was shown to the judge, but 
neither party offered itinevidence. The court at 
the time made no ruling as to whether the origi- 
nal should be put in evidence by defendants, but 
by an instruction declared the deed to be lawful 
evidence in connection with the other evidence. 
Our statute makes various provisions with respect 
to the use of certified copies of deeds, as evidence. 
Under § 697, Rev. Stat., the record or a transcript 
thereof is made evidence, when it is shown to the 
court by oath or affidavit, that the instrument is 
lost or not within the power of the person desir- 
ing to use it. Under this section the deed must 
be acknowledged and certified according to the 
previous sections, which relate to deeds between 
individuals, and do not apply to the acknowl- 
edgment of a sheriff's deed. Other provisions of 
a general character are found under the head of 
evidence from sections 2299 to 2302 inclusive, 
making any deed or conveyance, acknowledged 
and certified according to the law in force at the 
date of the deed, evidence, and allowing a certi- 
fied copy to be used when it shall be shown that 
the original has been lost, destroyed, or not in the 
power of the party desiring to use it. Plaintiff's 
insist that the copy of the sheriff’s deed could 
only be used by complying with the sections of 
the statute before noticed, or some of them. Un- 
der the head of executions, it is provided that 
every officer executing a deed shall acknowledge 
the same before the circuit court of the county 
where the land is situated, and the clerk must in- 
dorse thereon a certificate of the acknowledg- 
ment. Then follows section 2395, which pro- 
vides: ‘‘Every deed executed and acknowledged, 
as provided in the three proceding sections, or 
proved, shall be recorded as other conveyances of 
land; and thereafter such deed, or copy thereof, 
or of the record, certified by the recorder, shall 
be received as evidence in any court in this State, 
without further proof of the execution thereof.”’ 

This section, it will be seen, is specific, and has 
reference to deeds made by officers upon sales 
under executions. It makes the deed or a copy 
of the record, certified by the recorder, evidence 
without further proof of the execution. Proof of 
loss or inability to produce the original is not 
made a condition to the use of the copy from the 
recorder. In this respect the statute is unlike 
those of a more general character before noticed. 
This section has been a part of the statute law of 
this State ever since the revision of 1825, where it 
appears under the head of ‘‘execution,”’ as section 
21. The statutes with respect to conveyances and 
evidence have undergone many changes, but this 
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section remains substantially the same as when 
first adopted. It has been again and again held 
in other States that a certified copy ofa deed, re- 
corded and required to be recorded by a sworn 
public officer, is not secondary evidence, but 
stands on an equal footing with the original. 
Curry v. Raymond, 28 Pa. St. 144; Dick v. Black, 
8 Pet. 30; Wells v. Williams, 3 Bibb, 264. The 
point actually ruled in Smith v. Philips,25 Mo. 
557, was, that the copy of the record of the sher- 
iff's acknowledgment could not be read to prove 
that a deed had been made by the sheriff, until 
proof was first made of the previous existence and 
loss of the deed. Arbuchon v. Murphy, 22 Mo. 
123, and Miller v. Wells, 5 Mo. 6, have no relation 
whatever to a deed executed by a sheriff. 

It results from what has been said that the 
statute before quoted was designated to and does 
make acopy of the sheriff’s deed, from the re- 
corder’s office, as well as the original, primary 
evidence. The proceedings upon which the deed 
is based, that is to say, the judgment and execu- 
tion, are matters of record, and it may be this is 
the reason for the distinction in favor of deeds 
executed by officers. But however that may be, 
the distinction exists, and a copy of the deed, 
duly certified by the recorder, is primary evi- 
dence, and it should be received in evidence as 
such. 

2. The next objection to the sheriff’s deed is 
that Hammond, the debtor, had no interest in the 
land at the date of the judgment subject to sale, 
under an execution. The deed from Easton to 
Hammond bears date September 29, 1823, and 
was acknowledged on the 9th of October, 1823. 
The judgment is treated by counsel on both sides 
as of date, 22 of May, 1823, and the sheriff’s 
sale was made on the 6th of October following; 
so that the sale was made after the date of the 
deed, but on the day before it was acknowledged. 
But this is not all. Rufus Easton owned the 
whole survey, and on the 10th of July, 1819, con- 
veyed the south 234 acres to Stokes. This deed, 
in the description, calls for a ‘‘stone at the south- 
west corner of Col. Samuel Hammond’s survey, 
thence east 4,766 links to the southeast corner of 
said Hammond survey,” and this is the dividing 
line between the two portions of the survey. 
Again the deed from Easton to Hammond, dated 
September 29, 1823, on its face purports to be 
made ‘‘in consideration of the sum of $1,583, to 
him in hand paid by the said Samuel Hammond, 
and pursuant to the conditions of a certain bond 
executed, by said Rufus Easton to the said Sam- 
uel Hammond and James I. Wilkinson, dated 
September 3, 1818.’ This recital, it will be seen, 
is in a deed under which all the parties to this 
suit claim, and they are alike affected by it. 
This recital stands without any further explana- 
tion. It shows clearly enough that Hammond 
had an interest in the property as early as Sep- 
tember, 1818, for if the deed was made in pursu- 
ance of a bond, what could the bond have been 
but one calling fora deed? It must have been a 





bond, not only calling for a deed, but for a con- 
veyance of this identical land. Hammond then 
had an equitable interest in the property, and 
that, too, long before the date of the judgment or 
sheriff’s sale. That an equitable interest in real 
estate could be seized and sold on execution can- 
not be doubted. Ter. Laws, vol. 1, p. 120, § 45; 
Brant v. Robertson, 16 Mo. 149. 

3. But upon this branch of the case, it is further 
contended that Easton had no interest in the 
property, because the surveyor-general had not 
at that time, and did not until 1833, return a plat 
of survey, No.,2,500, to the recorder of land titles; 
that the United States, as yet, had parted with 
nothing, and hence the purchasers at the sheriff’s 
sale got nothing. This position, if the correct 
one, would be equally fatal to the plaintiffs, but 
for the fact that Hammond held by warranty 
deed from Easton. But it becomes important to 
see what, if any, interest Easton and, under him, 
Hammond had. 

In Mackay v. Easton, 19 Wall. 630, it was held 
that there could be no effectual appropriation of 
the land located under a New Madrid certificate 
until the survey made by an officer of the gov- 
ernment was returned to the recorder of land 
titles; that what is known as the New Madrid 
act contemplates that the title of the owner to 
the injured lands should pass to the United 
States at the same time that a right to the new 
location passed to the claimant; that the two 
things are concurrent, and this exchange takes 
place when the claimant obtains the patent cer- 
tificate for the new location. This certificate can- 
not be issued until the surveyor makes a return of 
the survey to the recorder. It is this date, then, 
that fixes the right of the claimant, though the 
patent may not be issued until long thereafter. 
And so it was held in the Hot Springs Cases, 92 
U.S. 698. In those cases no return of the survey 
had been made until after the passage of the act 
of April 20, 1832, by which the land was reserved 
to the United States, and for this reason it was 
held that the land never became so appropriated 
as to give ihe claimant a vested right. The act 
reserving the property, therefore, had full force 
and effect. The rule of these cases is relied upon 
by the plaintiffs to show that Hammond had no 
interest in the property subject to sale on execu- 
tion. 

But there are other rules of law deserviny a 
consideration in this connection. In Landes v. 
Brant, 10 How. p. 372, it is said, quoting from 
Cruise: ‘There is no rule better founded in law, 
reason and convenience than this, that all the 
several parts and ceremonies necessary to com- 
plete a conveyance shall be taken together as one 
act, and operate from the substantial part by re- 
lation.’”? In that case the old board of commis- 
sioners granted a certificate for forty arpents of 
land to Clamorgan under Dodies in 1811. The 
confirmation was based upon previous possession 
of the claimant, and was allowed by reason of the 
second section of the act of 1807. Before this 
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confirmation and in 1808, Shray recovered a 
judgment against Clamorgan under which the 
property was sold to McNair. Applying the rule 
of relation, it was held that the patent, issued in 
1845, related back toxthe first substantial act, 
namely, that of filing the claim, which was in 
1805, and hence the sheriff's deed was held to 
control the legal title when the patent issued. 

In Shepley v. Cowan, 91 U. 8S. 330, the 
plaintiff claimed title under a patent issued by 
this State, dated in 1850, for lands selected by the 
State under the act of 1841. The defendants 
claimed title under a patent from the United 
States, dated in 1866, issued upon a pre-emption 
right. It is there said: ‘*The party who takes 
the initiatory steps in such cases, if followed up 
to a patent, is deemed to have acquired the bet- 
ter right as against others to the premises. The 
patent which is afterwards issued relates back to 
the date of the initiatory act, and cuts off all in- 
tervening claimants. Thus the patent upon a 
State’s selection takes effect as of the time when 
the selection is made and reported to the land 
oftice; and the patent upon the pre-emption set- 
tlement takes effect from the time of the settle- 
ment, as disclosed in the declaratory statement or 
proofs of the settler to the register of the local 
office.” The court then proceeds to show that 
there is nothing in all this in conflict with certain 
other causes, where it is held that a party by set- 
tlement only upon public lands, with intention to 
obtain title under the pre-emption laws, did not 
thereby acquire a vested right so as to deprive 
congress of the power to reserve or otherwise dis- 
pose of the land. 

While the doctrine of relation is a fiction of the 
law, yet it will be resorted to when the ends of 
justice require it. It will be applied as between 
the person acquiring the title to land by succes- 
sive acts, and those who acquire an interest from 
orunder him. Callahan v. Davis, 90 Mo. 82. 

Now the act of February 17, 1815, for the relief 
of the inhabitants of New Madrid county, be- 
cause of earthquakes, was designed to be for the 
benefit of those who owned the injured lands at 
the date of that act or thereafter became the 
owners. McCamat v. Patterson, 39 Mo. 102. 
Vandervenden was not then the absolute owner, 
for the title had not been confirmed to Hunot; 
but Vandervenden had a deed from Hunot dated 
in 1810, so that the plaintiffs must and do claim, 
and properly, too, that Vandervenden acquired 
the legal title to the injured lands by force of the 
doctrine of relation. Easton became the owner 
of the land in November, 1815, and at his instance 
the New Madrid certificate was issued. 

As legal representatives of Hunot, he then ap- 
plied to the surveyor in 1818, to have the certifi- 
cate located on the land described in the patent, 
giving to the surveyor a description of it; and on 
June 23, 1819, the surveyor surveyed and made a 
plat of the land. In November, 1816, Easton exe- 
cuted and acknowledged a deed conveying the 
New Madrid land to the United States. It was 





not necessary that he should have made this 
deed, for when the exchange took place the law 
vested the title to the injured lands in the United 
States. But the act of applying to the surveyor 
to locate the land in question in satisfaction of 
the certificate, and the act of the surveyor in 
making the plat, were all necessary acts to pro- 
curing the patent; and as between Easton and 
those claiming under him, there is no reason why 
the patent should not relate back to the date of 
these acts. It is true, beyond all doubt, that as 
between Easton and those claiming under him on 
the one hand, and the United States on the other, 
that there was no vested right in Easton and 
those claiming under him, as against the United 
States, until the surveyor returned the plat to the 
recorder of land titles, which was not done until 
1833. But as between Easton and third persons, 
he did acquire a priority and a right which the 
courts respect and uphold and enforce. This is 
clearly enough shown by the case of Shepley 
v. Cowan, supra. The fact that this right 
was not such as to deprive congress of the power 
of otherwise disposing of the land, makes it none 
the less a valuable right and an interest in and to 
the land. . It was a right subject to sale under 
execution; for the law then said that the sheriff’s 
deed should be effectual for passing to the pur- 
chaser all the estate and interest which the debtor 
had at the time of the judgment. 1 Ter. Laws, 
vol. 1, p. 120, § 45. 

4. Again, the further point is made, that the 
sheriff’s deed is void for uncertainty in the de- 
scription of the premises. It describes the prop- 
erty sold as follows: ‘‘All the right, title inter- 
est, estate and property of the said Samuel Ham- 
mondinandto * * * a tract of land contain- 
ing two hundred and forty arpents, more or less, 
bounded on the south by land of Gratiot and 
Philipson, on the west by land of John P. 
Cabanne, and on the east by land of Wm. Stokes, 
and others, and includes the big spring known by 
the name of the Hammond spring.” 

It has been again and again ruled by this court 
that, however vague the description of the land 
in a sheriff’s deed may be, parol evidence is ad- 
missible to identify the premises, and to show 
that in the community where the sale took place 
the land was known by the description given. 
Hart v. Rectar, 7 Mo. 532; Landes v. Perkins, 12 
Mo. 239; Bates v. Bank of Mo., 15 Mo. 309; Bank 
v. Bates, 17 Mo. 583. 

The description in the sheriff's deed in Web- 
ster v. Blount, 39 Mo. 500, was one hundred and 
ten acres, part of the northwest quarter of section 
number 26, in township 59 of range 34. The 
proof was that the defendant in the execution in 
the attachment suit resided on the land for a 
number of years, and that the exact location of 
the one hundred and ten acres in that section was 
of public notoriety. It was there said that the 
description was amply good within the princi- 
ples of the authorities before cited. In McPile v. 
Allman, 55 Mo. 551, the property was sold on an 
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execution against John B. Crow, and the sheriff’s 
deed described the property as ‘eighty acres, 
part of the west half of section 31, township 55, 
range 5.°° The proof showed that Crow had 
previously sold one hundred and twenty acres off 
the north end of the west half of said section, and 
that he continued to own the balance of the half 
section, being eighty-three and twelve one-hun- 
dredths acres. The proof showed that the land 
was prairie land, unoccupied, and so was all the 
land around and adjoining it. It was known in 
the community that Crow owned the land. But 
in neither of the two cases last cited did it appear 
that the land was known by the particular desig- 
nation given to it by the sheriff. In the case last 
cited the court said: ‘It would evidently be 
more satisfactory where the description is so 
vague, as it is in the case now being considered, 
that the parol evidence should prove some physical 
facts which are accessable to all, by which the 
land can be identified when taken in connection 
with the description given, or that the land has 
acquired an appellation or name by which it is 
generally known, as in the case of Hart v. Rector, 
but it seems, from the cases that no rule has been 
adopted on the subject.” It is then held, that the 
case was not distinguishable from that of Webster 
v. Blount. Again, in Adkin v. Moran, 67 Mo. 100, 
the deferdant relied upon a sheriff’s deed which 
described the land as, ‘‘seventy acres P. N. of N. 
E. of § 1, T. 59, R. 35.°’ It was proved that 
Hoffaker, against whom the execution was issued, 
owned and occupied the land in dispute; that 
there were about seventy acres of it; that the 
land was known in the neighborhood as Hoffaker’s 
land; that he owned no other land’ nearer than 
one mile, and that it was in the northeast part of 
the northeast quarter of said section one. The 
trial court excluded the deed, but this court re- 
versed the judgment, saying that the case was not 
distinguishable from that of McPike v. Allman. 
In the case before us, the evidence shows that the 
entire Hunot survey, coutaining 480 acres, is of an 
irregular shape. The northern and western lines 
are continuous; the southern is substantially so; 
the west line runs north from the south line some 
thirty-six chains, thence west some forty chains, 
thence north some sixty chains to the north line. 
Thus, it will be seen, the southern portion of the 
survey extends east much further than the northern 
portion. It is this southern 234 acres which was 
sold to Stokes by Easton before Hammond got his 
deed to the north 240 acres. At the date of the 
sheriff’s deed, Gratiot and Philipson owned land 
adjoining the entire south line of the survey; but 
the 234 acres, sold to Stokes, lies between them 
and the Hammond 240 acres. At the same time 
Stokes owned the land to the east of the south 234 
acres, Cabanne owned the land on west line of the 
Hunot survey. 


While, perhaps, the description might be good 
for the whole Hunot survey, it gives avcurately 
but one line of the 240 acres, and that is the 
western one. 





But besides this evidence it is clearly shown 
that the 240 acre tract was well known as the 
Hammond land. There was a log house close to 
the western line of the 240 acres well known as 
the Hammond house, and a noted spring near to 
it known in the community as the Hammond 
spring. There is some evidence tending to show 
that Hammond’s negroes lived in this house, and 
that Hammond, who lived in town, went out there 
to live during the summer. But the other facts, 
namely, that the 240 acres, the house and the 
spring, were well known as before stated, are not 
disputed. Indeed, we have seen that the deed 
from Easton to Stokes called for the Hammond 
survey, which could have been none other than 
this 240 acre tract. Had the sheriff omitted the 
references to Gratiot and Philipson on the south 
and Stokes on the east, his description, in the light 
of the surrounding facts as they existed at that 
day, would have been infinitely better than that 
in several of the cases before cited, for what could 
it then mean but the 240 acres owned by Ham- 
mond, containing the big spring known as the 
Hammond spring. The call for the spring would 
fix and locate the tract with certainty. ‘Block 
52, in DeKalb county, Mo.,’’ was held to be a 
good description of a parcel of land in the light of 
the proof that it was known as block 52 by the 
parties to the deed and those in the neighborhood 
who were acquainted with it. Tetherom v. 
Anderson, 63 Mo, 97. 

In Shewalter v. Piner et. al., 55 Mo. 218, the de- 
scription was: ‘‘A house and lot situated on a 
strip of ground between the first addition and 
Anderson’s addition to Lexington, fronting Pine 
street, and north of Turner hall in the city of, 
etc.”’ There was but one lot on this strip north 
of ‘*Turner hall,’ but that fronted on Cedar street, 
and not on Pine street, the court there, conceding 
the rule to be that known monuments would con- 
trol courses and distances, proceeds to say, that it 
was equally true, that when there is a false call or 
description in a deed, and the false description 
can be rejected and leave a sufficient description 
to identify the land, the false description will be 
rejected, and the remaining description being 
sufficiently certain, will pass the title to the land. 

So,is this case, we may reject the calls for 
Gratiot and Philipson, and for Stokes, and still 
have a good and sufficient description, one which 
is in every respect sufficient to pass the 240 acres, 
and which is in perfect accord with all the circum- 
stances existing at the date of the deed. This 
deed was made fifty years ago, and the property 
has been in the actual possession of the defendant, 
and those under whom he claims, for more than 
forty years, and no court would, under the evi- 
dence, be justified in pronouncing the deed void 
for uncertainty in the description of the premises. 
Surveyor Cozins, who surveyed the property for 
Lindell many years ago, with the sheriff’s deed 
before him, had no difficulty in finding the land. 

We have not overlooked the fact, that during 
the"progress of this trial, Mr. Cozins, an old sur- 
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veyor, familiar with these lands and surveys from 
an early day, went to this property, found the 
spring and the exact location of the old home, and 
reported that the old house was some 400 feet, and 
the spring some 200 feet still further east of the 
east line of the 240 acres, and, therefore, not on 
the Hunot survey, but on what is called the 
Conway survey. But he also says the line was 
not designated on the ground in 1823. If the land 
was known as the Hammond land, and was 
identified by the Hammond spring, it can make 
no difference that subsequent accurate surveyors 
throw the spring over the line and on the Conway 
location. The inquiry is, how was the land known 
and designated at the date of the sheriff’s deed. 
Our conclusion is, that the description in the deed 
is good, and that it ought to be so held on the 
undisputed facts in evidence, and we do so hold. 

5. Fourteen years, nine months and fifteen days 
elapsed from the date of the patent to the com- 
mencement of this suit, while the period of our 
statute of limitations isten years. The plaintiffs, 
to overcome the bar of the statute, show that, be- 
fore, during and after the late war, they resided 
in the Confederate States, and to that they couple 
the claim that the patent did not, in point of fact, 
become an operative grant until the 12th of 
November, 1860. 

The facts relative to the last question are these: 
As before stated, Peter Lindell, in March, 1833, 
transmitted the patent certificate, No. 404, to the 
general land office, requesting a patent for the 
survey No. 2,500. Objections were made because 
the survey conflicted with certain Spanish and 
confirmed claims in the Grand Prairie Common 
Field. There the matter stoud until 1858, when 
the surveyor-general called the attention of the 
commissioner of the land office to this survey. 
The commissioner, in a letter to the surveyor 
dated August 25, 1858, states that Lindell had 
agreed to accept a patent which would except 
the adverse claims as shown, or a diagram fur- 
nished by the surveyor. The surveyor was di- 
rected to notify the interested parties and to give 
public notice that unless valid cause was shown 
to the contrary within three months from date of 
notice, the plat would be approved. The sur- 
veyor returned this new plat, showing the seven 
or eight adverse claims, to the recorder of land 
titles, who, on the 18th of February, 1859, issued 
a@ new patent certificate in lieu of the old one. 
The plat was approved and the patent issued 
thereon bears date August 30, 1859. The evi- 
dence shows that the patent was signed, sealed 
and recorded on the last mentioned date. The 
patent excepts the adverse claims. 

On the 6th of April, 1860, the commissioner, in 
a letter to the recorder of land titles at St. Louis, 
directs him to notify the ‘“‘parties opposed to the 
preparation of said patent,’’ that if no appeal was 
filed in his office by the 7th of May following, 
the patent would be sent to him for delivery. 
Whittelsey, for the Pacific Railroad, in April, 
1860, applied for an appeal, and on the 12th of 





November, 1860, the secretary of the interior ren- 
dered a decision ‘“‘in favor of issuing the patent,” 
whereupon it was upon the same day sent to the 
recorder at St. Louis for delivery. 

In the case of the United States v. Schurz, 102 
U. S. 379, itis clearly and distinctly held that a 
patent to land from the United States is in many 
respects unlike an ordinary deed between per- 
sons; that in case of the patent the title to the 
land conveyed passes by matter of record to the 
grantee; that the patent needs no delivery to give 
it full effect; and that when it is made out, signed 
by the president, sealed with the seal of the gen- 
eral land office, countersigned and recorded in 
the record books kept for that purpose, it needs 
no further authentication or delivery. In that 
case the patent had been sent to the local officer 
for delivery, but in afew days and before deliv- 
ered it was yecalled and deposited with the secre- 
tary of the interior, before whom an appeal was 
pending, involving the question as to who was en- 
titled to the land by patent from the government. 
Although the appeal was pending before the 
secretary, he was required by mandamus to de- 
liver the patent to the person therein designated 
as grantee. Although the commissioner of the 
general land office, in his letter to the recorder of 
St. Louis, speaks of the patent as one in prepara- 
tion, still the facts are that after much delibera- 
tion and notice to all interested parties, the plat 
had been approved, the patent prepared, signed, 
sealed and recorded. All this was done on or be- 
fore the 30th of August, 1859. It was then as per- 
fect and complete a document as it was at any 
time thereafter. So far as we can see it was then 
complete and every act required to be done to 
make ita grant had been done, unless it be held 
that delivery was essential. There is no claim 
that any of these acts had been done without 
authority. Besides all this, if the title passed by 
matter of record, it would seem to follow that the 
decision of the secretary of the interior was but a 
decision in affirmance of what had been done; 
and we hold that the patent took effect as a grant 
on the 30th of August, 1859. So far as accept- 
ance is concerned, it is sufficient to say that the 
patent was issued at the direct solicitation of 
Lindell. 


If we are correct in this conclusion, the plaint- 
iff who resided in Tennessee is barred, for as to 
that State the war, it is conceded, did not begin 
until August 16, 1861, and that it ended as to that 
and the other States heretofore named on the 2d 
of April, 1866. As to the States of South Caro- 
lina, Georgia and Alabama, it was held in the 
case of The Proctor, 12 Wall. 700, that the war 
began on the 19th of April, 1861, the date of the 
blockade proclamation, and ended on the 2d of 
April, 1866. The same dates were taken as fixing 
the time for suspension of statute of limitations 
in Brown v. Hiatt, 15 Wall. 177; Adger v. Alston, 
15 Wall. 555, and Russ v. Jones, 22 Wall. 576. It 
is earnestly and with much force argued that 
August 16, 1861, the date of President Lincoln's 
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proclamation, declaring that the States before 
named were ina state of insurrection, and pro- 
hibiting commercial intercourse, should be taken 
as the date of the commencement of the war, and 
not the 19th of April, 1861, the date of the block- 
ade proclamation. But we cannot see that the 
rule of those cases is modified in the later cases. 
91 U.S., 3; 93 U. S., 593; 99 U. S., 493. At least, 
so far as fixing the period during which the stat- 
ute of limitations was suspended, until modi- 
fied we accept them as fixing the dates by which 
the computation is to be made in cases like the 
present one. 

6. From instructions given and refused it ap- 
pears the circuit court held that the statute of 
limitations began to run against the plaintiffs be- 
fore the date of the patent—before the legal title 
emanated from the United States. This is in ac- 
cord with the ruling of the court of appeals in 
Hammond v. Coleman, 4 Mo. App. 307, where it 
is in substance held that when the grant from the 
government is to one, or his legal representatives, 
we may have recourse to the statute of limitations 
in determining who that representative is. This 
court has heretofore given and still gives to the 
case of Gibbons v. Choteau, 13 Wall. 92, a much 
broader scope. MclIlhinney v. Fick, 61 Mo. 329; 
Miller v. Dunn, 62 Mo. 216. As to the govern- 
ment there is no statute of limitations, and in the 
Gibson case it is held, that the statute leaves the 
right of entry upon the legal title, subsequently.’ 
acquired by the patent wholly unaffected by the 
adverse possession; that such possession, either 
by the plaintiffs or defendants, will not control 
the legal title. This being so we do not see how 
the statute can operate as a transfer of the 
equitable right. 

7. We disapprove instruction No. 21, given at 
the request of the defendants. The sheriff’s deed 
to Relf & Chew, and a certified copy of it were in 
court. The copy was in evidence, and it cannot 
be contended that any other deed was ever made 
or intended to be made. There was no ground 
for presuming a deed, for the deed itself, the copy 
being prima facie, equal to the original, was be- 
fore the court. Why indulge in presumptions as 
to a thing when the thing itself isin proof? The 
copy, as far as it went, spoke for itself. Reame 
v. Chambers, 22 Mo. 36. Where deeds were lost 
and the records of them defaced, so that some 
portions of the acknowledgment could not be 
made out, we allow the presumption that the 
residue of the acknowledgments were formal. 
Addis v. Graham, 88 Mo. 200. But that is a 
different thing from presuming an entire deed 
from the record entry of the sheriff’s acknowledg- 
ment, when a copy of the deed is before the court; 
and this is what the instruction says may be done. 

Notwithstanding these erroneous instructions, 
under the view we take of the sheriff’s deed and 
the force and effect we give to it, the title is in 
the defendants, and the judgment will be affirmed. 

The other questions are presented by the record, 
and we have ruled upon them in order that there 





may be no embarrassment to either party in a re- 
view of this judgment. Much has been said with 
reference to common field lots, no claim is made 
that the property here in suit is a part of any such 
lot confirmed to any individual under the act of 
June 13, 1812, nor is it found asa fact that it is a 
part of any such lot not claimed by an individual. 
Some of the evidence of Mr. Cozins tends to show 
that the property is west of Taylor avenue, and 
that the true west line of the old common fields is 
on, if not east, of Taylor avenue; this being true, 
the property is not within the Grand Prarie 
Common Field. It is, therefore, conceived that 
the question, whether the patent is void, or even 
voidable, by reason of the reservation in the second 
section of the act of 1812, is not presented by the 
record. 

The judgment is, therefore, affirmed. All concur. 


Nore.—Sheriff’s Deeds as Evidence.—The mode of 
proof of deeds by certified copies varies according to 
the local statutes, which, in all cases, should be con- 
sulted. 

Section 2395 of Missouri Revised Statutes, 1879, 
specifically refers to deeds made by officers upon 
sales under execution, and a copy of such a deed, duly 
certified by the recorder, is made primary evidence, 
without proof of loss or inability to produce the origi- 
nal. In this respect it differs materially from the 
provisions of other State statutes, and especially from 
other sections of the Missouri statutes, with respect 
to the use of certified copies of deeds as evidence. 
This distinction is very clearly and satisfactory stated 
in the principal case, and an examination of the Mis- 
souri statutes will be sufficient to demonstrate the 
soundness of the court’s position. 

In ejectment to prove title by deed, plaintiff must 
show a deed which satisfies the requirements of 
the law of the State where the land lies.! 

Where the original is not produced, the deed may 
be proved either by the record or bya certified copy 
from the record.2, When, by the latter method, such 
copies are prima facie evidence of the fact that the 
deed was signed, sealed and delivered by the au- 
thority of the grantor, that it was only acknowledged, 
and that the grantor was seized of the land described 
in the deed.’ 

A transcript or certified copy of the record, if pro- 
duced, duly certified by the recording officer, under 
seal, is equally competent as the original instrument, 
provided the acknowledgment or proof was sufficient 
to entitle it to record; otherwise not.4 

Sheriff's Deed—Description.—Where the descrip- 
tion of the premises in a sheriff’s deed is sufficient to 
identify them, although some particulars may be false 
or inconsistent, the deed will not be avoided.6 The 


1 Abbott’s Trial Ev., p. 693. 

21Greenl. Ev. (14th ed.) § 484; Kinnersley v. Orpe, 1 
Doug. 56; Hastings v. Blue Hill T. Corp., 9 Pick. 80. 

8 Chamberlain v. Bradley, 101 Mass. 188; Ward v. Ful- 
ler, 15 Pick. 185. 

4Carpenter v. Dexter, 8 Wall. 513. See, further, 1 
Greenl. Ev. (14th ed.) § 485, et seg.; Abbott’s Trial Ev., p. 
693 


5 Hart v. Rector, 7 Mo. 531; Bates v. Bank of Missouri, 
15 Mo. 309; 8. C., 17 Mo. 583; Wing v. Burgess,13 Me. 111; 
Marshall v. Greenfield, 8 Gill & J. (Md.) 1349; Dygert v. 
Pletts, 15 Wend. 402; Parker v. Swamce, 1 Humph. 
(Tenn.) 80; Landes v. Perkins, 12 Mo. 238; McPike v. 
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circumstances under which a deed is executed are ad- 
missible in evidence. ‘‘For this purpose, extrinsic 
evidence must be admissible in the interpretation of 
every instrument; and the law will not declare the 
instrument void for uncertainty until it has been ex- 
amined with all the light which contemporaneous 
facts may furnish. Hence, a deed is not to be held 
void because the boundaries on every side are not 
given.’ 6 

A description is sufficient if it will enable one ac- 
quainted with the plats and surveys to locate the land.’ 
Parol evidence is admissible to identify the land as 
existing on the ground when its locality is called in 
question. Where the land can be identified by parol 
evidence, a sheriff’s deed will not be held void for 
vagueness of description.® 

Equitable Interest—Subject to Execution.—Not- 
withstanding the rules of the common law which ex- 
empted many equitable interests in real estate from 
execution, the statutes of many of the States provide 
that any interest in real property may be reached by 
execution. In Missouri, ‘all real estate whereof the 


defendant, or any person for his use, was seized, inlaw 


or in equity,” may be seized and sold on execution. 
The term “real estate,’?? as here used, “includes all 
estate and interest in lands, tenements and heredita- 
ments.”?!2 An estate in remainder, whether vested or 
contingent, is subject to execution. 

Grant by Patent—Doctrine of Relation.—In case 
of pre-emption the incipient step is actual settlement 
on the land, “‘and, if followed up to a patent, the pre- 
emptor is deemed to have acquired the better right as 
against others to the premises. The patent, when 
issued, dates back to the initiatory act, and cuts off 
all intervening claimants.’? “The first in time in the 
commencement of proceedings for the acquisition of 
the title, when the same are regularly followed up, is 
deemed to be the first in right.’’ }4 

The same principle is applied to a military bounty 
warrant, to a donation right for the benefit of actual 
settlers in Oregon under act of 1850,!6 to a donation of 
land by congress to those who were settlers in Mis- 
sissippi during Spanish times, to bounty lands lo- 
cated under the act of congress of March 5, 1816,}8 
and to New Madrid locations made under the act of 
February 17, 1815.19 In these cases the Supreme Court 
of the United States holds that the patent, when 


Allman, 53 Mo. 551; Bosworth v. Sturtevant, 2 Cush. 392; 
Fancher v. De Montague, 1 Head, 40; Lush v. Drusef, 3 
Wend. 313; Johnson y. Simpson, 36 N. H. 91; Park v. 
Loomis, 6 Gray, 457. 

6 Stanley v. Green, 13 Cal. 148. See Commonwealth v. 
Roxbury, 9 Gray, 490. 

7 Brown v. Walker, 85 Mo. 262; 8. c., 11 Mo. App. 226; 
Charles v. Patch, 87 Mo. 450. 

8 Charles v. Patch, supra. See Orr v. Howe, 55 Mo. 328; 
Tetherow v. Anderson. 63 Mo. 96; Cornwell v. Thurston, 
59 Mo. 156; Means v. La Vergne, 50 Mo. 343; Howe v. 
Williams, 51 Mo. 252. 

9 Atkins v. Moran, 67 Mo. 100. 

10 Freeman on Executions, §§ 187, 188; McIlvaine v. 
Smith, 42 Mo. 45; Brant v. Robinson, 16 Mo. 129; Broad- 
well v. Yantis, 10 Mo. 403; Anthony v. Rogers, 17 Mo. 394. 

11 Rev. Stat. Mo. 1879, § 2354. 

12 Id. § 2356. 

18 White v. McPheeters, 75 Mo. 286, 292. See Reinders 
v. Koppelmann, 68 Mo. 482; Washburn on Real Prop., p. 
562, § 4; 4 Kent’s Com., pp. 470, 472. 

14 Shepley v. Cowan, 91 U. 8. 331. 

15 Taylor v. Brown, 5 Cranch, 234. 

16 Stark v. Starrs, 6 Wall. 418. 

17 Ross v. Borland, 1 Pet. 655. 

18 French v. Spencer, 21 How. 228. 

19 Hot Springs Cases, 2 Otto (U. 8.), 698. 





issued, relates back to the first step necessary to be 
taken in the acquisition of title. 

“Tn the action of ejectment the courts look beyond 
the grant and examine the progressive stages of the 
title from its incipient state, whether by warrant, sur- 
vey, entry or certificate, until its final consummation 
by grant, and if found regular and according to law in 
these progressive stages, the grant is held to relate 
back to the inception of the right.” 2 

“The fiction of relation is that an intermediate bona 
Jide alienee of the incipient interest may claim that the 
patent inures to his benefit by an ex post facto opera- 
tion, and (that he) receives the same protection at law 
that a court of equity could afford him.” 2! 

Purchasers at sheriff’s sales of such incipient inter- 
ests are equally protected as alienees of voluntary 
conveyances.22 ; 

“According to these decisions, no vested right as 
against the United States is acquired until all the pre- 
requisites for the acquisition of title have been com- 
plied with; parties may, as against each other, acquire 
a right to be preferred in the purchase or other acqui- 
sition of land when the United States have determined 
to donate the property. In all such cases the first in 
time in the commencement of proceedings for the ac- 
quisition of title, when the same is regularly followed 
up, is deemed to be the first in right.’’ 3 

Grant by Patent— When Title Passes.—A patent is 
a title from its date.24 The recording of a government 
patent is tantamount to delivery.» ‘In the case of a 
private deed it is essential that the grantor should 
part with its possession, or the right to retain it, for 
until then he may alter or destroy it. But not so with 
the government deed or patent; with the close of the 
record the power of the officers of the government 
over the instrument is gone. The deed of the gov- 
ernment—that is, its patent—is in condition for ac- 
ceptances when the last formalities required by law of 
the officers of the government are complied with. 
The formalities consist in passing the instrument un- 
der the seal of the United States and in recording it in 
the records of the land office. The record stands in 
the place of a delivery. The instrument is thence- 
forth held for the grantee.” 6 

“Tt is not necessary that the patent should be deliv- 
ered to the grantee of the government in order to vest 
a title in him, but it becomes operative for that pur- 
pose when it is issued.”27 EUGENE MCQUILLIN. 


20 Ross v. Borland, 1 Pet. 655. 

21 French v. Spencer, 21 How. 228. 

22 Landers v. Brant, 10 How. 348; 3 Washb. on Real 
Prop., p. 308, et seq. 

23 Shepley v. Cowan, 91 U. 8S. 357. See Vancourt v. 
Moore, 26 Mo. 92; Jackson v. Bard, 4 Johns. 230; Fight 
v. Doe, 1 Blackf. 127; Sampson v. Thornton, 3 Metc., 275; 
3 Washb. on Real Prop. 308-9; Alexander v. Merry, 9 Mo. 
510; Page v. Hill, 11 Mo. 149; Crowley v. Affalter, 49 Mo. 
263; Porter v. Mariner, 50 Mo. 364; Papin v. Massey, 27 
Mo. 445; St. Louis v. Taney, 21 Mo. 2483; McCable v. Wor- 
thington, 16 Mo. 514. 

% Hoffnagle v. Anderson, 7 Wheat. 412; Barry v. Gam- 
ble, 8 Mo. 94. 

25 United States v. Schurz, 102 U. 8. 378. 

26 Leroy v. Jamieson, 3 Sawyer C. C. 369. See Moore vy, 
Bobbins, 96 U. 8. 530. 

27 Blackwell on Tax Titles, 405. See Attorney-General 
Crittenden, 3 Op. Atty.-Gen. 654; 3 Coke, 276 and note; 17 
Coke Eliz. 167; 3 Cowp. 458. 
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1, ABATEMENT—Record. If,in an action, defend- 
ant should die before judgment, the action abates, and 
must be revived by proper proceedings against his per- 
sonal representatives. A record which fails to show 
such revivor is fatally defective.—- Townsend’s Appeal, S. 
C. Penn., October, 1887; 11 Atl. Rep. 300. 

2. ADMIRALTY—Personal Injuries — Damages. A 
seaman, suffering personal injuries, obtained a judg- 
ment against a ship for $3,638: Held, upon further evi- 
dence, that the damages should be reduced to $1,200.— 
The Grecian Monarch, U. 8. D. C.(N. J.), Oct. 22, 1887; 32 
, Fed. Rep. 635. 

8. APPEAL—Amount in Controversy. It is only 
where the amount in controversy, as shown by the 
pleadings, does not exceed $100, that an appeal is 
denied. This does not apply to a mandamus proceed- 
ing, where the pleadings do not show how much is in- 
volved.— District Tp. v. Independent Dist., 8. C. Iowa, Oct. 
19, 1887; 34 N. W. Rep. 472. 


4. APPEAL—Appearance. One who appears in an 
action before a justice and agreed to a continuance of 
the case, may appeal from the subsequent judgment 
rendered by the justice.—Smith v. Borden, 8. C. Neb., 
Nov. 23, 1887; 35 N. W. Rep. 218. 

5. APPEAL—Bond—Forfeiture. An appeal cannot 
be taken from a decree setting aside the forfeiture of 
an appearance bond.—State v. Cole, 8. C. La., Oct. 18, 
1887; 3 South. Rep. 84. 

6. APPEAL—Certificate of Judge—Evidence.—Where 
the certificate of a judge, in a case involving less than 
$100, sets out the evidence, and asks this court to decide 
whether the eourt erred in holding the plaintiff guilty 
of contributory negligence, no question of law is pre- 
sented under the law of appeal in such cases.—Chilton 
v. Chicago, etc. R. Co., 8.C. lowa, Oct. 19, 1887; 34 N. W. 
Rep. 473. 

7. APPEAL—Bond—Liability. When defendant ap- 
peals from the judgment of a justice in favor of the 
plaintiff, and subsequently dismisses the appeal, his 























sureties are liable for the original judgment, as well as 
the judgment for costs rendered in the district court.— 
Fitzgerald v. Wellington, 8.C. Kan., Nov. 5, 1887; 15 Pac. 
Rep. 582. 

8. ATTACHMENT—Cause of Action—Variance. An 
allegation in attachment that the defendant fraudu- 
lently contracted the debt, is not a variance from an 
allegation of breach of warranty in the petition.—Ham- 
brick v. Wilkins, 8. C. Miss., Nov. 7, 1887; 3 South. Rep. 67. 

9. APPEAL—Equity—Errors. Where the decree is 
rendered on the pleadings, it is not necessary to assign 
errors on appeal.—Heidlebaugh v. Wagner, 8. C. Iowa, 
Oct. 13, 1887; 34 N. W. Rep. 439. 

10. APPEAL—Examination of Defendant. An ex- 
amination of a defendant upon order is in the discre- 
tion of the general term, and such order will not be re- 
viewed on appeal.—Philips v. Germania Mills, N. Y. Ct. 
App., Oct. 18, 1887; 13 N. E. Rep. 923. 

1l. APPEAL—Findings of Fact. Where A sues B, to 
make him convey to him certain real estate, which he 
alleges he employed B to buy for him, but of which B 
obtained the title for himself, the finding on trial that 
B was not A’s agent, decides the case.— Holmes v. Sheiner, 
8. C. Neb., Oct. 18, 1887; 34 N. W. Rep. 371. 


12, APPEAL—Instructions—Presumptions. When 
the evidence is not before the court on appeal, it will be 
presumed there was evidence to which the instructions 
applied.— Muir v. Miller,8. C. Iowa, Oct. 13, 1887; 34 N. 
W. Rep. 429. 

13. APPEAL — Justice—Filing. The transcript of 
the justice being filed with the clerk of the court after 
the second day of the term after the appeal, and thirty 
days having elapsed since the judgment was given, the 
appeal must be dismissed.—Clapp v. Bowman, 8. C. Neb., 
Oct. 12, 1887; 34 N. W. Rep. 362. 


14. APPEAL—Partnership—Evidence. In an action 
against persons, as partners, for goods sold to them, 
when the preponderance of testimony shows the exist- 
ence of the firm and its liability, the judgment will not 
be disturbed.— Atwood v. Kennard, 8. C. Neb., Oct. 18, 
1887; 34 N. W. Rep. 381. 

15. APPEAL—Party of Record. In an action by a 
tax-payer for himself and all the other tax-payers of a 
township to enjoin the collection of a railroad aid tax, 
the plaintiff alone can appeal.— Yarnish v. Cedar, etc. R. 
Co., 8. C. Iowa, Oct. 12, 1887; 34 N. W. Rep. 417. 


16. APPEAL—Questions Certified. The certificate 
of the trial judge, attached to questions certified up, 
must state that the questions are involved in the cause. 
—Van Sickle v. Downs,8.C. Iowa, Oct. 14, 1887; 34 N. W. 
Rep. 449. ° 

17. APPEAL —Record—Evidence.——Where, on appeal, 
a question of fact is presented for determination, and 
the evidence is not made a part of the bill of excep- 
tions, the appeal must be dismissed.—Talbort v. Noble, 
S. C. Iowa, Oct. 13, 1887; 34 N. W. Rep. 426. 

18. APPEAL—Record—Issues. Where the record 
does not show what issue was tendered, and shows that 
evidence tendered was rejected, as not authorized by 
the pleadings, the judgment must be affirmed.—State v. 
Bender, 8. C. Tex., Oct. 25, 1887; 5S. W. Rep. 674. 


19. APPEAL—Remand—Proceedings. Where a case 
is remanded, with orders to hear testimony on a certain 
point, itis not error to refuse to try all the issues.— 
McConnell v. Wall, 8. C. Tex., Feb. 11, 1887; 5 8. W. Rep. 
681. 

20. APPEAL—Stenographer’s Notes. The evidence 
will not be considered on appeal unless the shorthand 
notes were translated and filed in the case within six 
months from the decree.—Arts v. Culbertson, 8. C." Iowa, 
Oct. 20, 1887; 34 N. W. Rep. 490. 

21, APPEAL—Trial by Court—Evidence. The re- 
fusal to exclude evidence upon atrial by the judge is 
no ground for reversal.—Zureka, etc. Co. v. Sloteman, 8 
C. Wis., Oct. 11, 1887; 34 N. W. Rep. 387. 

22. ASSIGNMENT—Time — Checks — Ownership. ——— 
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When defendant issues time checks only to certain 
parties, of whom the plaintiff was not one, plaintiff, to 
recover on them, must show to whom they were issued, 
and that they were legally assigned to him.—Rush v. 
Thaggard, 8. C. Tex., Oct. 25, 1887; 55. W. Rep. 683. 

23. ATTACHMENT—Counterclaim — Wrongful Levy.—. 
Where defendant, in attachment, pleads as a counter- 
claim that the attachment was wronfully sued, to which 
the plaintiff does not demur, and the jury find 
that the attachment was not wrongly sued out, but 
allow the counterclaim, the court cannot disallow this 
allowance.—Mitchell v. Joyce, 8. C. lowa, Oct. 15, 1887; 34 
N. W. Rep. 455. 

%. ATTORNEY—Client—Duty. A purchase of land 
by an attorney at a tax-sale in opposition to the title of 
his client, is void.—Cunningham v. Jones, 8. C. Kan., Nov. 
5, 1887; 15 Pac. Rep. 572. 

25. BAIL—Murder — Proof Evident. Where de- 
ceased had made threats to kill accused on sight, which 
were known tothe accused, and had tried at various 
times to meet him, and once to entice him into a house, 
though the accused delibarately shot the deceased in 
the back and killed him, yet the accused is entitled to 
bail.—Ez parte Henson, Tex. Ct. App., Nov. 16, 1887; 58. 
W. Rep. 685. 


26. BANKS—Check. A payee of a check has no 
right of action against a bank for refusing to pay him, 
although the bank held funds of the drawer sufficient 
to pay the check. Nor can the drawer be substituted 
for the payee as plaintiffin the aciion.—First Nat. Bank 
v. Shoemaker, 8. C. Penn., Oct. 3, 1887; 11 Atl. Rep. 304. 


27. BILLS AND NOTES—Acceptance— Presentment.—— 
Where a bill of exchange is accepted and payable at a 
certain place, it must be presented there for payment, 
or a sufficient excuse offered for not so doing, or the 
drawer and indorser will be discharged.— Brown v. Jones, 
8. C. Ind., Nov. 5, 1887; 13 N. E. Rep. 857. 


28. BILLS AND NOTES—Negotiability—Provisions. 
A note which states that,in case itis not paid at ma- 
turity, the payee may take and sell the property for 
which it was given, is non-negotiable.—South Bend I. W. 
v. Paddock, 8. C. Kan., Nov. 5, 1887; 15 Pac. Rep. 574. 


29, Bonp—Guardian—Money Received. Evidence 
that a guardian received money belonging to his ward 
on October 18, tends to show that he had it October 19, 
and if he then had it, his bondsmen on his bond of the 
latter date are liable for his misappropriation of it.— 
Bockenstead v. Perkins, 8. C. lowa, Oct. 20, 1887; 34 N. W. 
Rep. 488. 

30. BROKER—Commissions. Where a broker in- 
troduces a party to the owner of the property, between 
whom the sale is afterwards made, a verdict for less 
than his commissions will not be disturbed.—Gregg v. 
Loomis, 8. C. Neb., Oct. 12, 1887; 34 N. W. Rep. 355. 


31. BURGLARY—Evidence. It is no excuse or pal- 
liation of the guilt of a burglar that the owner of the 
property whom he intended to rob knew of his purpose 
and failed to capture him. One to whom a person in- 
tending a burglary confides his intention is a compe- 
tent witness.—State v. Nef, 8. C. Neb., Nov. 23, 1887; 35 
N. W. Rep. 219. 


32. CARRIERS—Damages—Connecting Lines.——Where 
the only contract for the carriage of freight is the re- 
ceipt given for it by the receiving carrier, a connecting 
carrier is not liable for damage to the goods if it deliv- 
ered them in good condition to the next carrier.—Knott 
v. Raleigh R. Co., 8. C. N. Car., Nov. 7, 1887; 3 8. E. Rep. 
735. 


88. CARRIERS—Excessive Charges—Penalty. The 
penalty for excessive charges by a carrier, beside the 
sum forfeited, includes a reasonable attorney’s fee: 
Held, that the statute is not objectionable as partial or 
unequal legislation.—Dow v. Beidelman, 8. ©. Ark., Oct. 
29, 1887; 5S. W. Rep. 718. 


34. CERTIORARI—Final Judgment. A writ of cer- 
tiorars will be quashed if the record fails to show a final 
































judgment in the court below.—Marcum v. Jones, 8. C. 
Penn., Oct. 31, 1887; 11 Atl. Rep. 317. 

35. CHATTEL MORTGAGE—Assignment—Record. A 
chattel mortgage made before but recorded after an 
assignment for creditors is good, unless he can show 
that he represents creditors who became such after the 
making but before the filing of the mortgage.— Brown v. 
Brabb, 8. C. Mich., Oct. 6, 1887; 34 N. W. Rep. 403. 

36. CHATTEL MORTGAGE—Fraud. A chattel mort- 
gage of a stock of goods, when the mortgagor continues 
in possession and applies the proceeds of the sales on 
the mortgage, is presumptively fraudulent, but may be 
shown by evidence to have been made in good faith.— 
Davis v. Scott, 8. C. Neb., Oct. 6, 1887; 34 N. W. Rep. 353. 

37. CHATTEL MORTGAGES—Fixtures. A purchased 
an engine and boiler and gave achattel mortgage for 
the price, which was recorded. He afterwards gave a 
mortgage on the real estate on which they were situ- 
ated. Held, that they did not pass under the real estate 
mortgage, and the record of the chattel mortgage was 
notice to the real estate mortgagee.—Sword v. Low, 8. C. 
Ill., Nov. 11, 1887; 13 N. E. Rep. 826. 

38. CHATTEL MORTGAGE—Increase. In Maryland, 
a chattel mortgage conveys the legal title; hence a 
mortgage of animals vests the title to their natural in- 
crease in the mortgagee.—Cahoon v. Miers, Md. Ct. App., 
October Term, 1887; 11 Atl. Rep. 278. 

39. CONSTITUTIONAL Law—Statute. In Minnesota, 
a special statute separating a city from the township in 
which it is situated,is not unconstitutional, unless it 
shall deprive the citizens of the right of voting at the 
general election.—State v. Gurley, 8. C. Minn., Nov. 28, 
1887 ; 35 N. W. Rep. 179. 

40. ConTRACT—Consideration—Nudum Pactum. A 
valid contract for a valuable consideration to give a 
party an option to buy property within a specified time, 
cannot be extended as to time by a verbal agreement 
without further consideration. Such agreement is 

dum pactum.—Col v. Applegarth, Md. Ct. App., Oc- 
tober, 1887; 11 Atl. Rep. 284. 

41. ContTRacT—Construction. A contract with a 
water company to supply water for the use of a brew- 
ery, does not include a supply of water necessary and 
sufficient to extinguish a conflagration.—Beck v. Kittan- 
ning, etc. Co.,8. C. Penn., October, 1887; 11 Atl. Rep. 300. 

42. CONTRACT —Governor—Attorney-general. The 
governor of Virginia cannot contract with an attorney 
for the State without the consent of both branches of 
the legislature. The legislature can reduce the salary 
of the attorney-general during his term of office.—Field 
v. Marye, 8. C. App. Va., Nov. 10, 1887; 38. E. Rep. 707. 

43. CONTRACTS — Legal Rights. Parties may by 
contract waive any rights they are entitled to enforce 
under the general law.—Zgan v. Russ, 8. C. La., May 28, 
1887 ; 3 South. Rep. 85. 

44. CONTRACT—Public Policy. A contract, the con- 
sideration of which is a stipulated opposition to public 
improvements, is contrary to public policy and will not 
be enforced by the court.—Slocum v. Wooley, N. J. Ct. 
Chan., Nov. 21, 1887; 11 Atl. Rep. 254. 

45. CONTRACT—Severance—Breach. A contract to 
deliver all the coal wanted during the winter, with the 
condition that all the coal delivered in any month shall 
be paid for by the 10th of the next, is severable, and the 
vendor cannot rescind it for failure to pay at the stipu- 
lated time.—Hansen v. Consumers S. H. Co., 8. C. Iowa, 
Oct. 22, 1887; 34 N. W. Rep. 495. 

46. CONVERSION—Damages—Contract Price.——Where 
the vendee refuses to return the machine sold, or to 
pay the price, and is sued for conversion, the contract 
price is not binding as to the value of the machine.— 
Fox v. Jones, 8. C. La., Oct. 20, 1887; 3 South. Rep. 95. 

47. CONVERSION—Right of Possession. In an ac- 
tion for conversion of property in the possession of the 
lessee from the plaintiff, plaintiff has a right to show 
that the lease was terminated and he was entitled to 
the possession.—Monroe v. Maloney, 8. C. Mich., Oct. 6, 
1887 ; 34. N. W. Rep. 412. 
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48. CORPORATIONS — Bonds —Registration. Under 
Georgia law, an action for the penalty for issuing cor- 
porate bonds without registration must be by indict- 
ment, but the corporation cannot be indicted, and ig- 
norance of law may be pleaded in mitigation of the 
penalty, which the jury must fix.—McDaniel v. Gate C. 
G. L. Co., 8. C. Ga., March 12, 1887; 38. E. Rep. 693. 

49. CORPORATION—Mortgage to Directors—Sale. A 
mortgage for a valid indebtedness, given to its di- 
rectors by a corporation with no fraudulent intent, will 
not be set aside for the benefit of another creditor, nor 
willa sale of its assets to another corporation, com- 
posed of its stockholders and others, under an agree- 
ment to pay its debts to the full value of the property 
sold, be held to be fraudulent.— Warfield v. Marshall C. 
C. Co., 8. C. Iowa, Oct. 18, 1887; 34 N. W. Rep. 467. 

50. CORPORATIONS—Right to Hold Land.—— Only the 
State can question the right of a railroad to hold lands 
not necessary for its maintenance and operation.— 
Russell v Texas, etc. R. Co., 8 C. Tex., Oct. 22, 1887; 5 S. W. 
Rep. 686. 

51. CORPORATIONS — Ultra Vires — Negligence. A 
society, organized in Iowa, to improve agriculture and 
hold expositions of agricultural products, is not au- 
thorized to employ persons to convey people in their 
own conveyances to a fair, and is not liable for the neg- 
ligence of such persons while so employed.—Bathe v. 
Decatur Co. A. Soc., 8. C. Iowa, Oct. 19, 1887; 34 N. W. Rep. 
484. 

52. Costs—Poor Person. A non-resident may sue 
as a poor person in a federal court sitting in New York, 
as the statutes of that State do not limit the privilege to 
the resident poor.—Heckman v. Mackey, U. 8. C. C. (N. Y.), 
Oct. 11, 1887 ; 32 Fed. Rep. 574. 

53. Costs — Stenographer’s Fee. Under Kansas 
laws, a stenographer’s fee must be taxed in each case, 
though his services may not have been used.—Beebe v. 
Wells, 8. C. Kan., Nov. 5, 1887; 15 Pac. Rep. 565. 


54. Costs — Taxation—Record. The costs of the 
parties in the district court in all actions, motions and 
proceedings should be taxed and entered on the record 
separately.— Wallace v. Fleischman, 8. C. Neb., Oct. 18, 
1887 ; 34 N. W. Rep. 372. 


55. COUNTIES—Orders—Admissions. The issue of 
a duplicate of acounty order by the county pursuant to 
resolution, which was subsequently canceled because 
the original was found, is not an admission of the valid- 
ity of the original.— Royster v. Granville Co., 8. C. N. Car., 
September Term, 1887;3S. E. Rep. 739. 


56. COUNTIES—Removal of County-seat—Number of 
Voters. To ascertain whether, in an election in 
February, 1883, a sufficient number of voters voted to 
move the county-seat, the return of the number liable 
to poll-tax upon the assessor’s books for 1882 may be 
resorted to.—Sanders v. Erwin, 8. C. Ark., Oct, 15, 1887; 5 
8. W. Rep. 703. 


57. CouNTY—Indian Reservation. The act defining 
the boundaries of counties in Nebraska is inoperative 
and void so far as it relates to Blackbird county, be- 
cause it conflicts with the act of congress concerning 
Indian reservations.—State v. Thayer, 8. C. Neb., Nov. 16, 
1887 ; 35 N. W. Rep. 200. 


58. COVENANT — After-acquired Property — Estoppel. 
‘Where A conveys land to B, and by another agree- 
ment made separately for convenience A agrees to 
allow B to take stone from another tract for the use of 
the land conveyed, A is estopped to deny B the right so 
to do, though A acquired the title to such land subse- 
quently.— Reynolds v. Cook, 8. C. App. Va., Nov. 10, 1887; 3 
8. E. Rep. 710. 

59. COVENANT —Running with Land—Easement. 
Where a railroad contracts for a right of way, agreeing 
to build its track above overflow of a certain river, such 
covenant runs with the land, and the widow of the 
owner, occupying the land as a homestead, may sue for 
a breach of the contract.—St. Louis, etc. R. Co. v. O’ Baugh, 
8. C. Ark., Oct. 22, 1887; 5 S. W. Rep. 711. 






































60. CRIMINAL LAW—Assault—Dangerous Weapon. 
A pocket- knife may be considered a dangerous weapon 
under § 932, La. Rev. Stat.— State v. Scott, S. C. La., Oct. 
18, 1887; 3 South. Rep. 83. 


61. CRIMINAL LAW—Bail—Presence. If the accused 
absents himself during the trial, he forfeits his bail 
bond.—Lavins v. State, 8. C. Miss., Nov. 7, 1887; 3 South. 
Rep. 78. 

62. CRIMINAL LAW — Forgery—National Banks. 
Where a bookkeeper in a national bank, without au- 
thority, fills out a draft signed in blank by the assistant 
cashier and issues it, the State courts have jurisdiction 
of the offense.—Hoke v. People, 8. C. Ill., Nov. 11, 1887; 13 
N. E. Rep. 823. 

63. CRIMINAL LAw—Indictment — Duplicity. An 
indictment containing one count for assault with intent 
to commit murder, and another for inflicting a wound 
less than mayhem, is not vicious for duplicity.—State 
v. McDonald, 8. C. La., Nov. 8, 1887; 3 South. Rep. 92. 

64. CRIMINAL LAW—Indictment—Form. An indict- 
ment need not follow the words of the statute in charg- 
ing a crime.—State v. Eames, 8. C La., Nov. 8, 1887; 3 
South. Rep, 93. 

65. CRIMINAL LAW —Impeaching Witness. Ona 
trial for perjury, an indictment against a witness for 
the defense for perjury at the same trial is admissible, 
as bearing upon his motives and credibility.—Brown v. 
State, Tex. Ct. App., Nov. 2, 1887; 5S. W. Rep. 685. 

66. CRIMINAL LAaw—Indictment — Offense in Peniten- 
tiary. An indictment is not defective because it 
uses the initials of the Christian name of the accused, 
when a convict in the penitentiary is indicted for arson 
there, it is sufficient to state that he is a convict 
therein ; it need not state the ownership of the build- 
ings, and an averment that certain officers and em- 
ployees usually lodge there is sufficient.—State v. John- 
son, 8. C. Mo., October Term, 1887; 5S. W. Rep. 699. 

67. CRIMINAL Law—Resisting Arrest. In Arkansas, 
a party is criminally liable for resisting arrest by a 
special deputy of the sheriff appointed to serve the 
warrant. Theindictment may charge the offense sub- 
stantially in the language of the statute, andif the offi- 
cer did not do his duty itis a matter of defense.—Put- 
man v. State, 8. C. Ark., Oct. 29, 1887; 5S. W. Rep. 715. 


68. CRIMINAL PRACTICE—Challenges. Though the 
trial court erred in its rulings on a challenge for cause, 
yet it is no ground for reversal when, owing to a per- 
emptory challenge, such party did not serve on the 
jury.—State v. Winter, 8. C. lowa, Oct. 14, 1887; 34 N. W. 
Rep. 475.' 

69. CRIMINAL PRACTICE—Change of Venue—Waiver.— 
An objection to the certificate of the transcript on a 
change of venue comes too late, under Illinois law, 
after verdict.— Tucker v. People, 8. C. Ill., Nov. 11, 1887; 13 
N.E. Rep. 809. 

70. CRIMINAL PRACTICE—Charge — Reasonable Doubt. 
Where, on a trial for a misdemeanor, no question 
is raised as to a reasonable doubt, and the court is not 
requested to charge on that subject, a failure to charge 
thereon is not ground for a new trial.—State v. Debnam, 
8. C. N. Car., Nov. 7, 1887; 3S. E. Rep. 742. 

71. CRIMINAL PRACTICE — Continuance. Though 
the defendant’s affidavit for continuance is correct, yet 
the motion should be denied when the case has been 
continued for several years, and the defendant has 
never been ready when the State was and was always 
ready when the State was not.—Freeman v. State, 8. C. 
Ga., April 1, 1887; 3S. E. Rep. 700. 

72. CRIMINAL PRACTICE—Misconduct of Counsel—New 
Trial——-Where the guilt of the accused is clearly 
shown by his own testimony, an error in the proceed- 
ings will not entitle him to a new trial.—Lamar v. State, 
8. C. Miss., Nov. 7, 1887; 3 South. Rep. 78. 

78. CRIMINAL PRACTICE—Papers to Jury Room. 
Where, in a trial for rape, the written testimony of the 
complainant before the justice and of another witness, 
and the original complaint and the warrant are sent to 
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the jury room, a new trial should be granted.—People v. 
Dowdigan, 8. C. Mich., Oct. 6, 1887; 34 N. W. Rep. 411. 

74. CRIMINAL PRACTICE— Witnesses—Former Convic- 
tion. On a trial for petty larceny, it is not error to 
allow witnesses to be examined for the State whose 
names are not on the indictment. The record of a for- 
mer conviction is admissible to affect the credibility of 
the defendant, who has been examined on his own be- 
half.— State v. Loehr, 8. C. Mo., Nov. 14, 1887; 5 8S. W. Rep. 
696. 

75. CUSTOM DUTIES—Amendment—Discretion. In 
actions against collectors to recover back custom 
duties, the court may,in its discretion, permit amend- 
ments of bills of particulars: Held, that this case was 
not within the rule.—Rickard v. Barney, U. 8. C. C. (N. 
Y.), Oct. 17, 1887; 32 Fed. Rep. 581. 

76. CustTOM DuTIES—Practice.—— In an action against 
a collector to recover back custom duties, a bill of par- 
ticulars must be served within thirty days after the 
appearance day, and the court has no power to allow 
such service nunc pro tunc after that time.—Castner v. 
Magone, U.S. C. C. (N. Y.), Nov. 7, 1887; 32 Fed. Rep. 578. 

71. DAMAGES— Exemplary — Conversion. Where 
the purchaser of mortgaged property conceals the 
same from the mortgagee, the latter is only entitled to 
the value of the property and damages for its deten- 
tion.— McDonald v. Norton, 8. C. Iowa, Oct. 18, 1887; 34 N. 
W. Rep. 458. 

78. DAMAGES—Measure of. Where land is pur- 
chased on a false representation, affecting its value, the 
measure of damages is the difference between the value 
of the land as it was represented and its real value.— 
Woolmun v. Wirtsbaugh, 8. C. Neb., Nov. 23, 1887; 35 N. W. 
Rep. 216. 

79. DEED—Quitclaim—Consideration. A quitclaim 
deed of 520 acres, worth $5 an acre, for $60, is sufficient 
to put a subsequent purchaser with knowledge of the 
deed on inquiry as to the title of such grantor.—Hume v. 
Franzen, 8. C. Iowa, Oct. 20, 1887; 34 N. W. Rep. 490. 


80. DRAINAGE—Damage—Evidence. —— Circumstances 
stated under which plaintiff cannot recover damages 
for alleged obstruction of drain and overflow of plaint- 
iff’s land.—Plank Road Co. v. McCloy, 8. C. Penn., Nov. 7, 
1887; 11 Atl. Rep. 319. , 

81. DRAINAGE — Jurisdictional Facts — Statute. 

Construction of Nebraska statutes relative to drainage. 
Statement of the jurisdictional facts necessary to au- 
thorize a construction of a legal public ditch.—Dakota 
County v. Cheeney, 8. C. Neb., Nov. 16, 1887; 35 N. W. Rep. 
211. 
82. Se ag A druggist 
who has registered, under Iowa law, without examina- 
tion, upon removal to another place, must submit to 
an examination two years after his change.—Branif v. 
Weaver, 8. C. lowa, Oct. 15, 1887; 34 N. W. Rep. 456. 


83. EASEMENTS—Railroads— Sale. A party who 
buysa railroad under a foreclosure, cannot interfere 
with a right of way under it, which, by oral agreement, 
the railroad agreed to maintain in return for a right of 
way over the land.—Swan v. Burlington, etc. R. Co., 8. C. 
Iowa, Oct. 18, 1887; 34 N. W. Rep. 457. 

84. ELECTIONS—Inspectors — Mandamus. Where 
one claiming to represent a political party, asks a man- 
damus to compel the appointment of inspectors of elec- 
tion, andtwo other bodies each claim to be the sole 
representative of those voters: Held, that it being 
shown in the record that there is an honest dispute of a 
material fact, the writ should be denied.—People v. City 
of New York, N. Y. Ct. App., Oct. 25, 1887; 13 N. E. Rep. 920. 


8. ELECTIONS—Majority — Constitution. Where 
the constitution requires a majority of the qualified 
voters and the law a majority of those voting, the law 
is not unconstitutional if a majority of the qualified 
voters vote for the question, and the registration is 
prima facie evidence of the number of qualified voters.— 
Rigsbee v. Town of Durham, 8. C.N.Car., Nov. 14, 1887; 3 
8. E. Rep. 749. 






































86. ELECTION—Supervisors—Fees — Statute. Su- 
pervisors of election, under United States statutes, are 
allowed five dollars a day for services rendered not ex- 
ceeding ten days.—Scholjield v. United States, U. 8. D. C. 
(Md.), Oct. 6, 1887; 32 Fed. Rep. 576. 


87. Equiry—Fraud—Parties—Laches. The proper 
parties to a suit to set aside the deed of a deceased 
grantor on account of fraud are his heirs and the 
grantee and her husband. Laches cannot be imputed 
to the plaintiffs in such an action on account of a delay 
of three years after the execution of the deed and six- 
teen months after the death of the grantor.—Canton v. 
McGraw, Md. Ct. App., Nov. 18, 1887; 11 Atl. Rep. 287. 


88. EQuiTy — Multiplicity of Suits. Where one 
holds a chattel mortgage upon goods, upon which there 
are other mortgages, and an execution is levied upon 
such goods and replevin suits brought by other claim- 
ants, and a bill is filed by the holder of the chattel 
mortgage, a court of equity, to prevent a multiplicity of 
suits, will take jurisdiction and adjust the rights of all 
the parties.—Collins v. Colley, N. J. Ct. Chan., Nov. 14, 
1887; 11 Atl. Rep. 118. 

89. Equiry—Reforming Instrument—Mistake of Law. 
Where an instrument is written as the parties in- 
tended, andthe mistake made was in the legal con- 
struction of it, equity will not interfere to rectify it.— 
Hicks v. Coody, 8. C. Ark., Oct, 22, 1887; 5 8. W. Rep. 714. 


90. Eguiry—Specific Performance—Oral Agreement.— 
An action to compel the specific performance of an oral 
agreement for the sale of realty must be sustained by 
evidence clear, competent, direct and satisfactory.— 
Hadfield v. Skelton, S. C. Wis., Oct. 11, 1887; 34 N. W. Rep. 
397. 

91. Equiry—Specific Performance—Waiver of Breach. 
A seller of real estate cannot resist an action for 
specific performance when the contract was not as- 
signable without his written consent, if he has accepted 
payments under the contract from the assignee, with 
knowledgé of the assignment.—Camp v. Wiggins, 8. C. 
Iowa, Oct. 15, 1887; 34 N. W. Rep. 461. 

92. ERROR—Writ of—When Commenced. A writ of 
error will be deemed to be commenced on the date of 
the summons, if the summons is served in a reasonable 
time thereafter.—Smith County v. Labore, 8.C. Kan., Nov. 
5, 1887; 15 Pac. Rep. 577. i 


93. ESCHEAT—Constitutional Law. The act vest- 
ing in the city of Louisville personal property in that 
city of parties who have not been heard of and have not 
exercised any act of ownership over such property for 
eight years, is unconstitutional.—Bank of Louisville v. 
Public Schools, Ky. Ct. App., Sept. 26, 1885; 5 8S. W. Rep. 
735. 

94. ESTOPPEL —Lien—Sale. Where a purchaser of 
a tenant’s cotton, upon refusal of landlord to deliver 
it without payment of his lien, says he will have nothing 
more to do with it, but will look to the tenant for his 
money, he is estopped to claim any part of the proceeds 
of its sale.—Chapman v. McLemore, 8. C. Tex., Oct. 25, 1887 ; 
5S. W. Rep. 682. 


95. EVIDENCE—Agent—Fraud. In an action to ob- 
tain title to land claimed to have been obtained by the 
defendant for himself when acting as plaintiff’s agent, 
oral or written statements of the original vendor, made 
after the sale and not in the presence of the defendant, 
are inadmissible.—Stickel v. Bender, 8. C. Kan., Nov. 5, 
1887 ; 15 Pac. Rep. 580. 

96. EVIDENCE—Books of Account—Statute. Books 
of account are only evidence against a party who is 
charged in them, and then only in the manner and to 
the extent described by statute.—Pojlard v. Turner, 8. 
C. Neb., Nov. 10, 1887; 35 N. W. Rep. 192. 

97. EVIDENCE — Deed — Impeachment. Where a 
party in a case makes an affidavit, under Georgia law, 
that a deed is a forgery to the best of his knowledge 
and belief, the onus of proving its genuineness is on the 
opposite party.—Holland v. Carter, 8. C. Ga., April 12, 
1887; 8S. E. Rep. 690. 
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98. EVIDENCE—Memoranda—Record. Loose mem- 
oranda of his settlement with the town trustees, kept 
by the town clerk, were entered by his successor in the 
record. Held, that such record was admissible to prove 
the settlement.— Moses v. Penquit, 8. C. Iowa, Oct. 14, 
1887 ; 34. N. W. Rep. 443. 

99. EXECUTION — Levy — Abondonment. Where a 
levy is made, but property not taken, and afterwards a 
second execution is issued and the sheriff is garnished, 
who is then selling under an execution, such garnish- 
ment is an abandonment of any claim under the levy.— 
Hanson v. Tapor, etc. Co., 8. C. lowa, Oct. 14, 1887; 34 N. 
W. Rep. 448. 

100. EXECUTION — Levy — Beneficiary. When a 
sheriff and his wife are the usees in a judgment, he can 
make no valid levy under it.—Knight v. Morrison, 8. C. 
Ga., March 29, 1887; 3 S. E. Rep. 689. 

101. EXEMPTION—Wages of Laborers—Head of Family. 
Nothing of a debtor is exempt from execution for 
alaborer’s wages, while the wages earned within sixty 
days by the head of a family are exempt from any at- 
tachment or execution.—Snyder v. Brune, 8. C. Neb., 
Oct. 12, 1887; 34 N. W. Rep. 364. 

102. ExECuTORS—Allowing Claim—Setting Aside. 
An affidavit by an administrator’s attorney, that the 
claimant notified the administrator, who told him to 
notify the deponent, and that the claim was allowed 
without deponent’s knowledge, and that the claim is 
not valid, does not justify the setting aside of the allow- 
ance.—Dessaint v. Foster, 8. C. lowa, Oct. 15, 1887; 34 N. 
W. Rep. 454. 

103. EXECUTORS — Sale of Realty—Parties. A sale 
of realty by an administrator to pay debts, where a 
minor heir is not made a party to the proceeding, is 
void, but where the money so received has been ap- 
plied in payment of the debts of the estate, the pur- 
chaser is entitled to have the amount due him charged 
upon the land.—Perry v. Adams, 8. C. N. Car., Oct. 31, 
1887 ; 3 S. E. Rep. 729. 

104, EXTRADITION — Affidavit. The affidavit of the 
agent of aforeign government for the extradition of a 
fugitive from justice, made before a Uniled States com- 
missioner, must show upon its face that the affiantis the 
agent of that government.—In Re Herris, U. 8. D.C. 
(Minn.), Nov. 1887; 32 Fed. Rep. 583. 

105. FISHERIES—Harbor—Statute. Construction of 
Michigan statutes relative to fisheries, harbors, and the 
power and mode of regulating harbor lines.—Peeple v. 
Kirsch, 8. C. Mich., Nov. 10, 1887; 35 N. W. Rep. 167. 

106. FIXTURES—Mortgagee. The machinery used 
in operating a brewery, to engines, pumps, tubs, shaft- 
ing, etc., held to be fixtures as between mortgagee and 
a judgment creditor.— Scheifele v. Schmitz, N. J. Ct. Err. & 
App., March Term, 1887; 11 Atl. Rep. 257. 


107. FRAUDULENT CONVEYANCES—Burden of Proof.— 
Where there are many badges of fraud, it is incumbent 
on the vendee against a judgment creditor of his vendor 
to meet and overcome them.—Trice v. Rose, 8. C. Ga., 
April 18, 1887; 3S. E. Rep. 701. 

108. GARNISHMENT—Justice—Jurisdiction. A gar- 
nishment served by a constable out of his county gives 
the justice no jurisdiction, and his judgment thereon is 
void.—Gage v. Maschmeyer, 8. C. Iowa, Oct. 19, 1887; 34 N. 
W. Rep. 482. 

109, GUARANTY—What Constitutes. Where A buys 
notes from B upon the statement that he knows them 
to be good, B is liable to A as a guarantor.—Union N. 
Bank v. First N. Benk, 8.C. Ohio, June 7, 1887; 13 N. E. 
Rep. 884. 

110. GUARDIAN AND WaRD—Mortgage. A guardian 
may sustain a bill in equity to foreclose a mortgage ex- 
ecuted in favor of his ward, and if he should die with- 
out filing the bill, his successor may do s0.—Norton v. 
Ohrns, 8. C. Mich., Nov. 10, 1887; 35 N. W. Rep. 175. 


111. HOMESTEAD — Contract—Married Woman. A 
contract by a wife alone to convey a homestead will not 
be specifically enforced, although the husband and 












































wife may be living apart.—Laison v. Butts, S. C. Neb., 
Nov. 10, 1887; 35 N. W. Rep. 190. 

112. HOMESTEAD — Sale. — A conveyance of the 
homestead by the husband to the wife is valid without 
her signature.—Harsh v. Grifin, 8S. C. lowa, Oct. 14, 1887; 
34. N. W. Rep. 441. 

113. HUSBAND AND WIFE—Mortgage. If a husband 
buys property with his wife’s money, takes the title in 
his own name, and then mortgages it, the title of the 
mortgagee, if he has no notice of the fraud, is good.— 
Oakley v. Macrum, 8. C. Penn., Nov. 7, 1887; 11 Atl. Rep. 
320. 

114. INDICTMENT — Information—Jurisdiction. An 
indictment or information which fails to charge that 
the alleged crime was committed within the jurisdic- 
tion of the court in which such indictment or informa- 
tion is filed, is insufficient.—McCoy v. State, 8. C. Neb., 
Nov. 16, 1887; 35 N. W. Rep. 202. 

115. INFANTS — Mortgage — Foreclosure. Where a 
mortgagor dies pending foreclosure proceedings, and 
his wife and administrator are substituted, and the 
property is sold and bid in by the mortgagee, the minor 
children of the mortgagor have only the rights of re- 
demption.—Harsh v. Griffin, 8. C. lowa, Oct. 14, 1887; 34 
N. W. Rep. 441. 

116. INJUNCTION—Execution—Damages. In an ac- 
tion on an injunction bond, when after its dissolution 
another execution was issued and the plaintiff bid in 
the property for the amount of his execution, it is pre- 
sumed that the costs of the first execution and interest 
were inserted in the execution, and he cannot recover 
damages for being kept out of possession of the prop- 
erty.—Johnston v. Moser, 8. C. lowa, Oct. 18, 1887; 34 N. W. 
Rep. 459. 

117. INJUNCTION — Toll-gates—Nuisance. Where a 
party claims, under its articles of incorporation, a right 
to estabtish toll-gates, but it appears that such an erec- 
tion at the place proposed would, in a great measure, 
destroy the value of the property of another and inter- 
fere materially with his business, an injunction should 
issue against such an erection.—Snell v. Buresch, 8.C. Ill., 
Nov. 11, 1887; 13 N. E. Rep. 856. 


118. INQUEST — When Justice May Hold. Under 
Indiana law, when there is an emergency for holding 
an inquest and the coroner cannot reach the body and 
hold the inquest in a reasonable time, a justice of the 
peace may act.—Commissioners v. Wertz, 8. C. Ind., Nov. 
15, 1887; 13 N. E. Rep. 874. 

119. INSANITY —Criminal Practice. A person ac- 
cused of crime cannot be tried whilejnsane. The trial 
court should ascertain whether he i# insane or not by 
an investigation, or by the verdict ofajury. Such in- 
quiry should not be made upon mere suggestions.— 
State v. Peacock, 8. C. N. J., Nov. 6, 1887; 11 Atl. Rep. 270. 


120. INSOLVENCY — Arrest. Construction of in- 
solvency laws of Pennsylvania relative to the discharge 
of an insolvent debtor under alleged arrest.—£shen- 
baugh v Bricker, 8. C. Penn., Oct. 31, 1887; 11 Atl. Rep. 318. 


121. INSURANCE — Forfeiture — Other Insurance. 
Where a policy of insurance provides for its forfeiture 
in case of other insurance, such forfeiture can be 
claimed, though the additional insurance is taken in 
forgetfulness of this clause and though the later poli- 
cies contain a similar provision.—Sugg v. Hartford Ins. 
Co., 8. C. N. Car., Oct. 31, 1887; 3S. E. Rep. 782. 

122. INSURANCE —Life—Change of Beneficiaries. 
Where the constitution of an insurance company pre- 
scribed the method by which the beneficiaries of a 
policy may be changed, such method must be followed, 
and the beneficiary or the company may avail them- 
selves of the failure of the assured to comply with the 
contract in that respect.— Wendt v. Iowa L. H., 8. C. 
Iowa, Oct. 19, 1887; 34 N. W. Rep. 470. 

123. INSURANCE — Policy — Date — Conditions. A 
policy of insurance attaches from its date, notwith- 
standing the contract provided for an earlier time, 
when the application states it shall not begin until that 
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has been approved. Where the commencement of 
foreclosure proceedings vitiate the policy, such action 
occurring between the application and the issue, will 
not vitiate the policy.—Day v. Hawkeye Ins. Co., 8. C. 
Iowa, Oct. 13, 1887; 34 N. W. Rep. 435. 

124. INTEREST. The holder of past due negotiable 
paper is not entitled to interest upon arrears of inter- 
est from the maturity of the obligation.—Buchtel v. 
Mason, 8. C. Mich., Nov. 10, 1887; 35 N. W. Rep. 172. 

125. INTOXICATING ‘LIQUORS—Cider. Cider is in- 
toxicating liquor, under Iowa law.—State v. Hutchison, 8. 
C. Iowa, Oct. 12, 1887; 34 N. W. Rep. 421. 

126. INTOXICATING LIQUORS—Civil Damage Act. 
One who contributes directly to specific fits of intoxica- 
tion of another is liable for damages occurring there- 
from, even though intoxication has become habitual.— 
Cox v. Newkirk, 8. C. lowa, Oct. 21, 1887; 34 N. W. Rep. 492. 

127. INTOXICATING LIQUORS—Injunction—Owner. 
Where an owner notifies his lessee not to sell liquors, 
so soon ashe learnsof his so doing, and the lessee 
obeys, and a new lease is made, an injunction against 
the owner and lessee to abate such nuisance should be 
refused.—Shear v. Brinkman, 8. C. Iowa, Oct. 19, 1887; 34 
N. W. Rep. 483. 

128. INTOXICATING LIQUORS—Search Warrant. An 
information for keeping intoxicating liquors for sale 
need not show that the informant is a resident of the 
county, nor charge that defendant, who has a permit to 
sell, has sold it in violation of law.—State v. Blair, 8. C. 
Iowa, Oct. 13, 1887; 34 N. W. Rep. 432. 


129. INTOXICATING LIQUORS—Selling to Drunkard—In- 
formation. An affidavit by a private person, under 
Missouri laws, will not support an information for sell- 
ing liquor to an habitual drunkard after being warned 
not to do so, nor can a dram shop keeper be committed 
under that law tor acts of his agents in excess of their 
authority or contrary to express directions.—State v. 
Shortell, 8. C. Mo., Nov. 14, 1887; 5S. W. Rep. 691. 


130. JODGMENT—Action for Satisfaction—Limitation.— 
It is no answer to a complaint for satisfaction of a jus- 
tice’s judgment that the satisfaction was made more 
than six years before the commencement of the action. 
—Palmer v. Hayes, 8. C. Ind., Nov. 16, 1887; 13 N. E. Rep. 
882. + 

131. JUDGMENT—Default — Substituted Petition. 
Judgment by default on a substituted petition, without 
notice to the defendant, is erroneous.— Watson v. Miller, 
8. C. Tex., Nov. 11, 1887; 5S. W. Rep. 680. 

132. JUDGMENT—Foreign — Impeachment. In an 
action on a judgment of another State, defendant can- 
not show by parol that jndgment was rendered against 
him after the suit was dismissed and he was out of 
court in opposition to the recitals of the judgment.— 
Caugkran v. Gilman, 8. C. Iowa, Oct. 12, 1887; 34 N. W. 
Rep. 423. 

133. JUDGMENT—Garnishment—Fraud. An order 
discharging a person as garnishee of judgment debtor 
will not bar a suit against that person to set aside as 
fraudulent a conveyance made to him by such debtor. 
—Boyle v. Maroney, 8. C. lowa, Oct. 21, 1887; 35 N. W. Rep. 
145. 

134. JUDGMENT—Mandamus. A mandamus will not 
be issued to compel the entry by the clerk, as a decree, 
of a draft of a decree prepared by the judge to be sub- 
mitted to the counsel.—Fairbanks v. Amoskeag Nat. Bank, 
U. 8. C. C. (N. H.), Oct. 18, 1887; 32 Fed. Rep. 572. 

135. JUDGMENT—No Service—Injunction—Limitations. 
An injunction will be granted against a judgment 
rendered against a joint maker of a note without any 
service on him, and the statute of limitations does not 
begin to run till he learns of the judgment.—Gerrish v. 
Seatan, 8. C. Iowa, Oct. 19, 1887; 34 N. W. Rep. 485. 

136. JUDGMENT — Recognizance — Forfeiture. A 
judgment forfeiting a recognizance cannot be attacked 
collaterally, especially when the recognizors did not 
object or except to any of the proceedings.—Rubush v. 
State, 8. C. Ind., Nov. 15, 1887; 18 N. E. Rep. 877. 









































137. JUDGMENT—Record—Execution. Itis not es- 
sential to the validity of the records of courts in Mis- 
souri that the judge should sign them, and a valid judg- 
ment, though not formally recorded, will support an 
execution.—Fontaine v. Hudson, 8. C. Mo., Nov. 14, 1887; & 
8. W. Rep. 692. 

138. JUROR—Challenge. The court may, of its own 
motion, discharge a juror because he is unfamiliar with 
the English language, although the plaintiff, objecting, 
had exhausted all his peremptory challenges.—0O’ Neal 
v. Lake Superior, etc. Co., 8. C. Mich., Nov. 10, 1887; 85 N. 
W. Rep. 162. 

139. JUSTICE—Execution—Appeal. An action will 
not lie against a justice of the peace for issuing an exe- 
cution after an appeal is taken, but not perfected, 
and the term of the court has begun wherein the appeal 
could have been tried.—Goodman v. Allen, 8. C. Iowa, 
Oct. 14, 1887; 34 N. W. Rep. 445. 

140. LIBEL—Slander — Postmaster. The publica- 
tion of a charge that a postmaster has broken open 
mail matter is actionable as slander.—Harris v. Terry, 8. 
C. N. Car., Nov. 7, 1887; 3S. E. Rep. 745. 

141. L1ENS—Priority—Mortgages— Constitution. A 
statute giving laborers in mines and those interested in 
the rent or royalty a priority over all, except the State 
for taxes,is constitutional.— Warren v. Sohn,8. U. Ind., 
Nov. 3, 1887; 13 N. E. Rep. 863. 

142. MASTER AND SERVANT — Fellow-servant — Negli- 
gence. Where a servant is working for a railroad, 
and such work is necessary for its use and operation, 
and the service is hazardous, and the servant is injured 
by the negligence of a fellow-servant, the railroad is 
liable, under the Kansas law.—Atchison, etc. R. Co. v. 
Koehler, 8. C. Kan., Nov. 5, 1887; 15 Pac. Rep. 567. 

143. MECHANIC’s LIEN—Husband and Wife. Under 
the laws of Minnesota, evidence of the knowledge and 
content of a wife to her husband’s contracting a lien 
upon her estate, is competent to authorize a personal 
judgment against her, but evidence of her mere knowl- 
edge is not.—Smith v. Gili,8. C. Minn., Nov. 23, 1887; 35 
N. W. Rep. 178. 

144. MORTGAGE—Foreclosure — Surplus. A pur- 
chaser at a mortgage foreclosure brought suit nine 
years thereafter for the surplus, which had been de- 
posited with the clerk: Held, that the party in interest, 
the mortgagor, was not before the court.—Day v. Town 
of New Lots, N. Y. Ct. App., Oct. 11, 1887; 13 N. E. Rep. 915. 

145. MORTGAGE—Marshalling Assets. Three tracts 
of land were mortgaged. A bought one tract, agreeing 
to pay $300 on the mortgage. The other tracts were 
mortgaged to B, who also bought the first mortgage. 
The equity of redemption was sold toC. The property 
must be sold to satisfy the first mortgage: First, the 
two tracts, then A’s tract, and then a judgment taken 
against A for $300, and C is entitled to the residue of the 
money after satisfying the first mortgage.— Windsor v. 
Evans, 8. C. lowa, Oct. 19, 1887; 34 N. W. Rep. 481. 

146. MUNICIPAL CORPORATIONS—Mayor. In Iowa, 
the mayor of acity has the same jurisdiction in civil 
cases as a justice of the peace.— Weber v. Hamilton, 8. C. 
Iowa, Oct. 13, 1887; 34 N. W. Rep. 424. 

147. MUNICIPAL CORPORATIONS—Necessary Population 
—Incorporation. The decision of the county judge 
in incorporation procedings that the city has the 
necessary population is conclusive.—State v. Goodwin, 
8. C. Tex., Nov. 8, 1887; 5S. W. Rep. 678. 

148. MUNICIPAL CORPORATIONS — Negligence — Bridge 
Between Cities. New York and Brooklyn are liable 
nor damages caused by the negligence of the trustees of 
the bridge between the two cities and of their em- 
ployees.— Walsh v. City of New York, N. Y. Ct. App., Oct. 
18, 1887; 13 N. E. Rep. 911. 

149. NEGLIGENCE—Contributory—Railroads.——W here 
a party fails tolook up and duwn a railroad, along 
which he can see for miles, until he is on a crossing, he 
is guilty of contributory negligence.—New York, etc. R. 
Co. v. Kellam, 8.C. App. Va., Nov. 10, 1887; 3 S. E. Rep. 
703. 
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150. NEGLIGENCE—Contributory — Railroads.— When 
deceased was walking upon the tracks of a railroad 
company without permission, the railroad cannot be 
held liable for his death, unless it is proved that the en- 
gineer of the train saw and understood the danger and 
recklessly ran the train on him.—Bourmeester v. Grand, 
etc. Co., 8. C. Mich., Oct. 6, 1887; 34 N. W. Rep. 414. 

15l. NEGLIGENCE—Service of Stallion—Risks. All 
accidents at owner’s risk in the note given for service 
of a stallion do not include a right of action for acci- 
dents in such service prior to the execution of the note 
for the negligence of the groom in tending the stallion. 
—Scott v. Hogan, 8. C. Iowa, Oct. 14, 1887; 34 N. W. Rep. 
444. . 
152. NEGOTIABLE PAPER — Evidence. Evidence 
held insufficient to prove the identity of notes.— Wols v. 
Mackrell, 8. C. Penn., Nov. 7, 1887; 11 Atl. Rep. 320. 

153. OFFICE AND OFFICERS—Jail—County Ofticers.— 
The board of county cgmmissioners is not liable in its 
corporate capacity in damages to a person injured by 
its alleged neglect to keep the county jail in habitable 
condition.—Manuel v. Commrs. Cumberland County, 8. C. 
N. Car., Nov. 14, 1887; 38. E. Rep. 829. 

154. PARTNERSHIP—Accounting — Limitation. On 
dissolution of a partnership, an action of account may 
be brought at once, without any previous adjustment 
of accounts, under Illinois law. Such action must be 
brought within five years, and a bill in equity for an 
accounting will be barred at the same time.—Bonney v. 
Stoughton, 8. C. Ill., Nov. 11, 1887; 13 N. E. Rep. 833. 

155. PARTNERSHIP—Firms. Where one firm fur- 
nishes the money, and another firm agrees to make 
wagons, sell them and divide the profits, the two are 
not partners.—Clark v. Barnes, 8. C. lowa, Oct. 12, 1887; 34 
N. W. Rep. 419. 

156. PARTNERSHIP — Parties. Where a note was 
assigned to “H. & A. F. Randolph,” partners, etc., they 
can maintain an action upon it, whether they are part- 
ners or not.— Walgamood v. Randolph, 8. C. Neb., Nov. 23, 
1887; 35 N. W. Rep. 217. 

157. PLEADING—Demurrer. A demurrer to a man- 
damus petition that the facts stated do not entitle the 
plaintiff to the relief demanded, is not sufficient.—Dis- 
trict Tp. v. Independent Dist., Oct. 19, 1887; 34 N. W. Rep. 
472. 

158. PLEADING—Demurrer—Amendments. Where 
an amended answer has been twice held good when 
attacked by the plaintiff, the defendant should be al- 
lowed to amend it upon the sustaining of a demurrer to 
it.—Leitz v. Rayner, 8. C. Kan., Nov. 5, 1887; 15 Pac. Rep. 
571. 

159. PLEADING—Demurrer—Answer—W aiver — Notary 
—Deposition. Filing an answer is a waiver of all 
objection to an order overruling a special demurrer. 
The fact that a notary is in the same office with an at- 
torney, will not exclude a deposition taken by such 
notary.—Singer, etc. Co. v. McAllister, 8. C. Neb., Nov. 10, 
1887; 35 N. W. Rep. 181. 

160. PLEADING—Demurrer—Negligence. A general 
allegation of negligence in performing or failing to 
perform a duty cast upon defendant by law, is good on 
demurrer.—Hammond v. Schweitzer, 8. C. Ind., Nov. 5, 
1887 ; 13 N. E. Rep. 869. 

161. PLEADING—Judgment—Res Adjudicata. In a 
bill to recover land purchased at execution sale, it was 
stated that it had been adjudged in aformer suit that 
the land was subject to sale, but the pleadings in that 
suit were not set out nor the record filed as an exhibit: 
Held, that the plea of res adjudicata was not well 
pleaded.—Jourolman v. Massengill, 8. C. Tenn., Oct. 26, 
1887; 58. W. Rep. 719. 

162. PLEADING—Legal Conclusion — Infants. An 
averment that there was no proper or legal notice of 
drainage proceedings, is a mere legal conclusion, and 
on appeal the notice will be deemed to have been ad- 
judged sufficient by the board, and it cannot be collat- 
erally assailed, whether by adults or infants.—Harris v. 
Ross, 8. C. Ind., Nov. 17, 1887 ;§13,)N. E. Rep. 873. 






































163. PLEADING—Reply—Demurrer. Where there is 
a general denial and a special defense, to which the 
plaintiff files in reply a general denial and a demurrer 
to the special defense, which is overruled, and stands 
on his demurrer, when the court dismisses the petition: 
Held, that insisting on the demurrer was a withdrawal 
of the reply as to the special defense.—Henley v. Henley, 
8. C. Mo., Nov. 14, 1887; 5 S. W. Rep. 701. 

164. PLEADING—Seduction—Father. Unless, in an 
action by the father for the seduction of his daughter, 
it is alleged that she is a minor, the petition is demurra- 
ble.—Dodd v. Focht, 8. C. Iowa, Oct. 13, 1887; 34 N. W. 
Rep. 425. 

165. PLEADING—Usury—Recovery. A defense of 
usury must state the facts showing the usury, and the 
plaintiff may recover for the valid debt when the com- 
plaint alleges the facts constituting that debt.— Rountree 
v. Brinson, 8. C.N. Car., September Term, 1887; 3 8S. E. 
Rep. 747. 

166. POWERS—Will— Conveyance. Where an ex- 
ecutor has full power to convey and release all prop- 
erty conveyed to him in trust by the will, a purchaser 
of real estate from him is not bound to see to the appli- 
cation of the purchase money.—Bates v. Woodruf, 8. C. 
Ill., Nov. 11, 1887; 13 N. E. Rep. 845. 

167. PRACTICE — Evidence — Directing Verdict. 
Where the only defense to an action on a promissory 
note is a failure of consideration, and the defendant’s 
evidence has no tendency towards proving the defense, 
it is proper to direct a verdict for the plaintiff.— Stiles v. 
Steele, S. C. Kan., Nov. 5, 1887; 15 Pac. 561. 

168. PRACTICE— Instructions. It is not error to re- 
fuse to give a correct instruction when the jury has 
already been fully instructed.— Hutchinson, etc. Co. v. 
Lyford, S&S. C. Ill., Nov. 11, 1887; 13 N. E. Rep. 844. 

169. PRACTICE—New Trial — Joint Defendants. 
Where a verdict against two or more joint defendants 
and those against whom sufficient evidence was not 
adduced, failed to move for a new and separate trial, 
upon appeal the judgment against all will not be dis- 
turbed.—Hoke v. Halverstadt, 8. C. Neb., Nov. 16, 1887; 35 
N. W. Rep. 204. 

170. PRACTICE—Service of Process—Record.——W here 
the record states that all the parties appeared by their 
attorneys, such statement is conclusive, though some 
of the defendants were minors and were defended by 
guardians ad litem.—Boyd v. Roane, 8. C. Ark., Oct. 22, 
1887; 5S. W. Rep. 704. 

171. PROCEssS—Enticing into Jurisdiction. Where, 
by fraud and deceit, one is inveigled into the jurisdic- 
tion for the purpose of suing him,and is then served, 
such service should be set aside.—Van Horn rv. Great 
West. M. Co.,S8. C. Kan., Nov. 5, 1887; 15 Pac. Rep. 562. 

172. QUIETING TITLE — Lacking Possession. One 
out of possession and claiming the legal title, cannot 
sue to quiet the title.—Davis v. Sloan, 8. C. Mo., Nov. 14, 
1887; 5 S. W. Rep. 702. 


173. RAILROAD—Bridge — Obstruction. Where a 
railroad company so constructs a bridge that it ob- 
structs the flow of water and overflows the land of pro- 
prietors, they have no right of action for damages until 
they have sustained actual injury.—Omaha, etc. Co. v. 
Standen, 8. C. Neb., Nov. 10, 1887; 35 N. W. Rep. 183. 

174. SALE—Conditional — Registration. Where A 
sells goods to B, taking B’s notes therefor, B agreeing 
to send A all notes received from the sale of the goods 
and a list of all open accounts, as collateral security 
for B’s notes, and all the goods and notes are to be 
held in trust by B for the payment of the notes of B, 
such contract need not be recorded to be operative 
against creditors.—Chemical Co. v. Johnson, 8. C. N: Car., 
Oct. 31, 1887; 3 S. E. Rep. 723. 

175. SALE—Contract—Construction. A contract for 
the sale of a kiln of brick, which both parties assumed 
to contain a specified number, which were delivered 
and paid for, does not pass the title to the balance of 
the kiln.— Brown v. Starrett, 8. C. Mich., Nov. 10, 1887; 35 
N. W. Rep. 163. 
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176. SALE — Identification — Delivery. Where A 
sells wood lying on a railroad to B at a given rate, 
which B is to sell and place the proceeds to A’s credit, 
A being then indebted to B, such sale prevails over a 
subsequent assignment by A of part of the wood toC. 
—Cohen v. Stewart, 8. C. N. Car., Nov. 7, 1887; 3 S. E. Rep. 
716. 

177. SCHOOLS — School Districts. Construction 
of Michigan statutes relative to school districts. 
Method of detaching territory from one and an- 
nexing it to another district.—Doxey v. Township, etc., 8. 
C. Mich., Nov. 10, 1887; 35 N. W. Rep. 170. 

178. SET-OFF — Counterclaim — Bankruptcy. A 
solvent firm may set-off adebt due by a bankrupt part- 
ner to the firm against a debt of the firm to the bank- 
rupt’s estate.— Warren v. Burnham, U.8. C. C.(N. Y.), Oct. 
24, 1887; 32 Fed. Rep. 579. 

179. STARE DECISIS—Prior Decision. Where the 
validity of foreclosure proceedings is impeached, the 
supreme court will stand by its former decision up- 
holding such proceedings, though the parties are not 
exactly the same, unless some imperative reason to the 
contrary is shown.—McCormick v. Bauer, 8. C. Tll., Nov. 
11, 1887; 13 N. E. Rep. 852. 

180. SURETY — Co-surety — Contribution. The 
surety of an insolvent guardian, who has voluntarily 
paid half the amount due, and then been compelled to 
pay the other half, can maintain an action against his 
co-surety for contribution.— Neilson v. Williams, N. J. Ct. 
Chan., October, 1887; 11 Atl. Rep. 257. 

181. TAXATION—Deed—Expiration Notice. Proof 
of expiration notice in the tax deed by reciting the affi- 
davit of its publication, though the proof of service was 
not filed with the treasurer, is sufficient, provided no 
action for the recovery of the land is brought within 
five years of the record of the deed.—Bolin v. Francis, 8. 
C. Iowa, Oct. 14, 1887; 34 N. W. Rep. 447. 

182. TAXATION—Exemptions — Constitution. The 
act exempting city lots of more than ten acres, used for 
agricultural or horticultural purposes, from municipal 
taxation, is constitutional.—Leicht v. City of Burlington, 
8. C. Iowa, Oct. 20, 1887; 34 N. W. Rep. 494. 


183. TAXATION—Non- resident. One asserting that 
the board of equalization hus no jurisdiction of himself 
or his property so as to regulate the taxatlon of the 
latter, has the burden of proving such facts.—King v. 
Parker, 8. C. Iowa, Oct. 15, 1887; 34 N. W. Rep. 451. 

184. TAXATION—School. Property used exclusively 
fora schoolis not subject to taxation.—Omaha Medical 
College v. Rush, 8. C. Neb., Nov. 16, 1887; 35 N. W. Rep. 222. 

185. TAXATION—Suit for Back Taxes. The petition, 
not the tax-bill filed, must set out the cause of action 
in a suit to collect back taxes. Where the answer 
specially alleges matter showing the illegality of the 
tax, which could have been shown under a general de- 
nial, no reply is necessary.—State v. Rau, 8. C. Mo., Nov. 
14, 1887; 5S. W. Rep. 697. 

186. TAXATION — Tax Warrant. In New Jersey,a 
tax warrant for the sale of personal property for de- 
linquent taxes on land need not contain a description 
of the land.— State v. Hawhins’ 8. C. N. J., Nov. 16, 1887; 11 
Atl. Rep. 265. 

187. TRUSTS—Real Estate—Parol Promise. Where 
an officer and director assures the vendee of property 
sold by the corporation, that it will protect his title, and 
then purchases the property at a judicial sale caused by 
the defective title of the corporation, such officer holds 
the property as trustee for the vendee in the same con- 
dition as it was at the time he gave the assurance.—Al- 
len v. Jackson, 8. C. Ill., Nov. 11, 1887; 13 N. E. Rep. 840. 


188. Trusts—Realty —Parol. An express trust in 
land cannot be established by parol.—Mohn v. Mohn, 8. 
C. Ind., Nov. 15, 1887; 13 N. E. Rep. 859. 


189. Trusts — Trustee — Advances — Witness. A 
trustee who advances to the cestue qui trust money used 
by the latter for purposes contemplated by the trust, is 
entitled to credit as to the trust estate for such ad 















































vances; but he is not entitled to credit as against that 
estate for advances used for other purposes. He is not 
a competent witness as to transactions with a deceased 
cestui que trust.— Taylor’s Appeal, 8. C. Penn., Oct. 3, 1887; 
11 Atl. Rep. 307. 

190. TRusTts—Unnamed Beneficiary — Judgment. 
A judgment and levy on land, the deed which to de- 
fendant describes him as a trustee without naming the 
beneficiary, binds only his personal interest in the 
property.—Boardman v. Willard, 8. C. lowa, Oct. 20, 1887; 
34. N. W. Rep. 487. 

191. VENUE — Quieting Title— Parties. In a suit 
against the estate of a decedent to quiet title, the heirs 
and administrator are necessary parties, and the suit 
must be brought in acounty where some of the land 
lies.— Russell v. Texas, etc. R. Co., 8. C. Tex., Oct. 22, 1887; 
58. W. Rep. 686. 

192. WILL—Annuity—Expiration._——Where, by will, 
an annuity is given for the life of the recipient, but is 
charged on no fund, and a later clause provides for the 
distribution of the whole estate in ten years, the an- 
nuity will then cease.—Armstrong v. Crapo, 8. C. Iowa, 
Oct. 14, 1887; 34 N. W. Rep. 437. 

193. WILL —Devise—Description. Where the de- 
scription in a devise is erroneous, the title will not pass, 
unless a sufficient description remains after rejecting 
the erroneous part of it.—Chusty v. Badger, 8. C. lowa, 
Oct. 13, 1887; 34 N. W. Rep. 427. 

194. WILL—Devise—Power. A person left to his 
wife property during life or widowhood, with power to 
distribute the same among his children, declaring his 
purpose to make the shares of his children equal, 
During the life-time of the widow one of his sons died 
disposing of his property by will. Held, that his will 
took effect, as his title vested upon the death of his 
father.—Rhodes v. Shaw, N. J. Ct. Chan., Nov. 9, 1887; 11 
Atl. Rep. 116. 

195. WILL—Personalty. A will which gives toa 
legatee personalty for life with power to use and dis- 
pose of it, doés not vest the absolute title in the legatee, 
but a limitation over-operates only upon the property 
not disposed of.—Logue v. Bateman, N. J. Ct. Chan., Nov. 
9, 1887; 11 Atl. Rep. 259. 

196. WILL—Proof of Lost Will—Evidence. It is im- 
material, when proof of a lost willis offered by copy, 
what became of the original, provided it was not de- 
stroyed animo revocandi by the testator.—Scoggins v. 
Turner, 8. C. N. Car., Nov. 7, 1887; 3 S. E. Rep. 719. 

197. Writs—Recordari and Supersedeas—Review.— 
The granting of a writ of recordari and supersedeas by a 
judge at chambers after due notice to the appellees is 
final subjeet to appeal.—Barnes v. Easton, 8. C. N. Car., 
Nov. 7, 1887; 3S. E. Rep. 744. 

198. WILLS — Repugnant Clauses. Where two 
clauses of a will are irreconcilably repugnant, the latter 
must prevail.—Hidlebaugh v. Wagner, 8. C. lowa, Oct. 13, 
1887 ; 34 N. W. Rep. 439. 

199. WILL—Trusts—Exemption. When a will gives 
a trustee the active duty of managing the estate de- 
vised, and to so control the use of it by the cestué que 
trust, that the rents and issues thereof shall be applied 
to his support, neither the estate nor the rents nor 
profits are subject to the debts of the cestui que trust.— 
Jourolman v. Massengill, 8. C. Tenn., Oct. 26, 1887; 5 8. W. 
Rep. 719. 

200. WITNESS — Executor — Heir— Parties.———-A_ de- 
fendant, who is in interest really a complainant, is not 
competent to testify as to transactions with the de- 
cedent whose executor is the defendant in fact as well 
asinform. A party may make his adversary a witness. 
The heir of a decedent is a proper but not a necessary 
partyin an action against the executor.—McCartin v. 
Traphagen, N. J. Ct. Chan., Nov. 10, 1887; 11 Atl. Rep. 156. 
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QUERIES AND ANSWERS.* 


| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 

Query No. 1. 

Judgment recovered against C in another State. He 
has lived here five years. Willa writing acknowledg- 
ing the existence of judgment remove the bar of the 
statute of limitations? In other words, is judgment 
a contract revivable by written acknowledgment? It 
is held not in Indiana. > 


QUERIES ANSWERED. 
Query No. 34. [25 Cent. L. J. 599.) 


A,a marshal of a city of the fourth class, arrests B 
while violating a city ordinance. It being late at night 
and inconvenient to take him before the mayor, B de- 
posits $40 with A to hold as security for his (B’s) ap- 
pearance before the mayor. B fails to appear, and af- 
terwards sues to recover the $40. Can B recover? 
Cite authorities. A. R. 

Answer. We presume this query refers to Missouri 
law. We find no law authorizing the marshal to re- 
ceive money as security for B’s appearance, and in the 
absence of such law his action is void. 1 Bishop’s 
Crim. Proced. § 264. Since the marshal has no legal 
claim on the money, of course B can recover it from 
him by suit. B. 








RECENT PUBLICATIONS. 





A TREATISE ON THE Law OF SaLEs of Goods, Wares 
and Merchandise, as Affected by the Statute of 
Frauds. By John F. Baker, LL. B., of the New 
York Bar, Author of a Treatise on Corporation, 
ete. Chicago: Callaghan & Co., Law Buok Pub- 
lishers. 1887. 


The subject of this work is of perennial interest to 
the working members of the profession, who have fre- 
quent occasion to deal with it, and will find this book 
valuable to direct their researches, and point them to 
the most recent decisions. The author has very ju- 
diciously abstained from entering either the broad 
field of the law of sales, or that of the statute of 
frauds in its application to conveyances of land as 
well as sales of personal property. By confining him- 
self to the application of the statute of frauds to sales 
of personalty, he covers a much narrower ground, 
but has produced a book which wilt be of greater 
practical value than a more ambitious work covering 
either of the broader fields of sales in general, and the 
statute of frauds. We cordially recommend this book 
to the profession. 








JETSAM AND FLOTSAM. 





TYPOGRAPHICAL ERRORS—AND ANOTHER ERROR. 
—One of our contemporaries is exercised about some 
typographical errors. In responding to a malcontent 
correspondent, it acquits the “intelligent compositor,” 
who is usually the scape-goat that carries sins of that 
description into the wilderness, but imputes the fault 
to “the young woman who runs the type-writer:” 





“°Twas ever thus.” Since that luckless day when, 

“Old Adam he, came loafing ’round, 

And spied the peelings on the ground,” 
and thereupon set a bad example to his descendants, 
which they have followed with a perseverance worthy 
of a better cause; in no respect have they so persist- 
ently emulated their primeval progenitor as in the 
practice of laying the blame upon “‘the woman.” But 
we would have expected better things from learned 
editors. 

TAKES ALL THE CHANCES.—The following adver- 
tisement, by alimb of the law, appears in a western 
newspaper: 

“For Clothing of all Kinds, from Useful, Durable 
Overalls to the Nobbiests Suit. From Overshoes toa 
Silk Tile go to B’s Clothing Store, Neb. Hard and 
Soft Coal, at Lowest Rates. Thos. B., J. P. and 
Notary Public.” 


A WITNESS was being examined before a Dakota 
justice of the peace, and in the course of his testimony 
mentioned having said to the prisoner at one time that 
he had a horse he wanted to trade. 

“Hey!” said the prosecuting attorney, who was 
conducting the examination, ‘‘was it that sor’! one of 
yours?” 

“Yes.” 

‘“*Want to trade yet?” 

“Don’t care if I do—what you got?” 

“He hasn’t anything that you want,” put in the at- 


torney for the defense; “if you want totradeI can — 


give you a mighty good show with my bay mare.” 
“Order in the court-room!” roared the justice, 
waking up at this point; ‘‘what was the last testimony 
you gave?” 
“T said I once met the prisoner and said to him: 
‘Bill, I’d like to trade you that sor’! horse of mine’ ”— 
“Hold on a minute,” said the judge, “you don’t 
want to trade your sor’! yet, I s’pose?”” 
“I might if I got a good chance.” 


“Say,” continued the court, “if you mean business 
I can give you just the slickest swap for that buckskin 
hoss of mine, an’ ’bout $10 to boot, that you ever seen! 
This court is adjourned for one hour. Come out to 
the barn and look my hoss over.” 


A GOOD story is told by “M. J. G.,” im the Gazette, 
of Baron Martin: He was fond of cock fighting, and 
once a prisoner, on being called for sentence, said: “TI 
hope your lordship will not be hard on me; and per- 
haps your lordship would accept a beautiful game 
cock which I have at home.” The judge gave him not 
a very severe sentence, and then said: ‘Mind, don’t 
send me that game cock.” 


Mr. TOO.LE tells the story of an American who 
walked into a Massaehusetts court one day, and spent 
some time in watching the proceedings. By-und-by a 
man was brought up for contempt of court, and fined, 
whereupon the stranger rose and said: “How much 
was the fine?” ‘Five dollars,” replied the usher. 
“Well,” said the stranger, laying down the money, “‘if 
that’s all, I’d like to jinein. I’ve had a few hours’ 
experience of this court, and no one can feel a greater 
contempt for it than I do, and I am willing to pay for 
it.’—Irish Law Times. 
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